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Examining the Level of Detail Required 
to Plead a Claim Under the Doctrine of 
Equivalents
By Katherine Corry and Lindsay Volpenhein Cutié

Patentees face many challenges in trying to prove 
literal infringement, particularly when dealing 

with competitors who make trivial modifications 
or superficial changes to the patented invention. 
In such situations, the doctrine of equivalents 
(DOE) plays an important role in buttressing the 
scope of protection afforded by a patent and in 
preventing subversion of valuable rights through 
what amounts to nothing more than a misappro-
priation in disguise. At the pleading stage, patentees 
often attempt to avoid early dismissal by pleading 
infringement under the DOE, either alone or as 
an alternative to literal infringement. The question 
then becomes what is required to adequately plead 
a DOE claim.

PATENT INFRINGEMENT UNDER 
THE DOE

Since the general change in pleading standards 
(discussed in more detail below), the U.S. Court of 
Appeals for the Federal Circuit has not directly artic-
ulated the specificity of factual allegations required 
to state a plausible claim for patent infringement 
under the DOE. Some Federal Circuit cases require 
only a cursory allegation of infringement under 
the DOE while others require factual allegations to 
support equivalency under the function-way-result 
test or the insubstantial differences test.1 And there 
is no consensus among district courts either.2

Understanding the level of detail required to 
be pled in a complaint for patent infringement is 
essential for plaintiffs seeking to mitigate the risk 
of an early dismissal and for defendants seeking to 
determine whether it is worth the time and expense 
to challenge the sufficiency of a complaint early in 
the case.

WHAT IS THE DOE?
The DOE is a judicially created doctrine that 

prevents an accused infringer from skirting liabil-
ity for infringement by simply changing minor or 
insubstantial details of a claimed invention to take 
the accused product or activity outside the scope of 
literal infringement.

Pursuant to the DOE, a product or process that 
does not literally infringe upon the express terms of 
a patent claim may nonetheless be found to infringe 
if there is “equivalence” between the elements of 
the accused product or process and the claimed 
elements of the patented invention. “A finding of 
infringement under the doctrine of equivalents 
requires a showing that the difference between 
the claimed invention and the accused product or 
method was insubstantial or that the accused product 
or method performs the substantially same function 
in substantially the same way with substantially the 
same result as each claim limitation of the patented 
product or method.”3 The DOE is not applied to 
the invention as a whole but to individual elements 
of a claim on a limitation-by-limitation basis.4

SUFFICIENT FACTUAL ALLEGATIONS
It is well established that particularized evi-

dence is required to support a jury verdict for pat-
ent infringement based on the DOE.5 However, to 
reach trial, a patentee must first overcome dismissal 
at the pleading stage by pleading sufficient factual 
allegations. For claims of patent infringement under 
the DOE, questions remain regarding what level of 
factual allegations are sufficient to avoid dismissal.

This inquiry is somewhat complicated by the rel-
atively recent shift in pleading standards applicable 
to virtually all federal civil cases, including patent 
infringement cases. In the past, a patentee could 
state a viable claim for direct patent infringement by 
compliance with Form 18, as authorized by former 
Federal Rule of Civil Procedure 84. As explained by 
the Federal Circuit, Form 18 required only:
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(1)	An allegation of jurisdiction;

(2)	A statement that the plaintiff owns the patent;

(3)	A statement that defendant has been infringing 
the patent ‘by making, selling, and using [the 
device] embodying the patent’;

(4)	A statement that the plaintiff has given the 
defendant notice of its infringement; and

(5)	A demand for an injunction and damages.6

However, in September 2014, the Judicial 
Conference of the United States voted to abrogate 
Rule 84 and the accompanying appendix of forms, 
including Form 18, and the abrogation took effect 
on December 1, 2015.7 After this abrogation, the 
Federal Circuit and district courts apply the pleading 
standard set forth by the Supreme Court in Twombly 
and Iqbal to claims for patent infringement.8 Under 
this standard, a complaint must “contain sufficient 
factual matter, accepted as true, to ‘state a claim to 
relief that is plausible on its face.’”9 “A claim has 
facial plausibility when the plaintiff pleads factual 
content that allows the court to draw the reason-
able inference that the defendant is liable for the 
misconduct alleged.”10 More is required than mere 
“labels and conclusions,” and “a formulaic recitation 
of the elements of a cause of action will not do.”11

THE TWOMBLY/IQBAL STANDARD
The Federal Circuit has given some guidance on 

the level of factual support a patentee must plead 
to state a plausible claim for patent infringement 
under the Twombly/Iqbal standard. For example, the 
Federal Circuit has explained that a patentee is not 
required to plead infringement on an element-by-
element basis, and that it is enough that a complaint 
place the alleged infringer on notice of what activ-
ity is being accused of infringement.12 Moreover, 
the Federal Circuit has explained that the level of 
detail required to state a plausible claim for pat-
ent infringement under Twombly/Iqbal “‘depend[s] 
upon a number of factors, including the complex-
ity of the technology, the materiality of any given 
element to practicing the asserted claim(s), and 
the nature of the allegedly infringing device.’”13 
Although detailed factual allegations may not always 
be required, “a plaintiff cannot assert a plausible 

claim for infringement under the Iqbal/Twombly 
standard by reciting the claim elements and merely 
concluding that the accused product has those ele-
ments.”14 Instead, “[t]here must be some factual 
allegations that, when taken as true, articulate why 
it is plausible that the accused product infringes the 
patent claim.”15

The Federal Circuit’s guidance, however, does 
not settle the question on the amount of detail 
required in factual allegations under the DOE. So, 
while the same Twombly/Iqbal standard applies,16 
the application of this standard in practice remains 
unsettled.

DISTRICT COURT SPLIT
District courts are split on the amount of detail 

required in pleading a DOE claim. Some courts 
have held that a patentee need not explicitly plead 
infringement under the DOE and that a DOE 
claim can be brought through an allegation of 
direct infringement.17 This approach does not seem 
consistent with the requirement that the complaint 
must provide the defendant with notice of what 
activity is being accused of infringement.

District courts are split on the amount 
of detail required in pleading a DOE 
claim.

District courts within the U.S. Court of Appeals 
for the Ninth Circuit take the view that if a plaintiff 
plausibly alleges literal infringement, general alle-
gations of infringement under the DOE are suf-
ficient.18 This approach makes some sense because 
it allows for the possibility that evidence gathered 
during discovery reveals that there is equivalency 
but not literal infringement.19

Other district courts have required a higher 
level of detail in pleading a claim under the DOE. 
For example, in Midwest Athletics and Sports Alliance 
LLC v. Xerox Corporation, the court explained that   
“[t]he technical and factual nature of an infringe-
ment claim under the doctrine of equivalents 
requires some level of specificity beyond a one-
sentence accusation” and that “plausibility requires 
sufficient allegations to allow the Court to infer an 
accused product performs substantially the same 
function in substantially the same way to obtain the 
same result as a patent-in-suit.”20



Volume 38 •  Number 2 • February 2026� Intellectual Property & Technology Law Journal 3

JUDGE DYK’S VIEW
Although the Federal Circuit has not explicitly 

adopted a requirement that a higher level of detail 
is required to plead a DOE claim, at least one judge 
on the Federal Circuit bench believes this should 
be the law.21 In McZeal, Judge Dyk dissented from 
the majority’s decision to vacate the lower court’s 
dismissal of the plaintiff ’s DOE claim, explaining 
that to provide meaningful notice to the defendant 
as to limitations allegedly infringed under the DOE, 
the plaintiff must specify “how the accused prod-
uct is insubstantially different from the patented 
devices.”22 Judge Dyk also cited the court’s treat-
ment of DOE claims in the summary judgment 
context, where the court requires the patentee to 
prove infringement on a limitation-by-limitation 
basis by submitting particularized testimony to cre-
ate an issue of material fact, and argued that this 
precedent “underscore[s] the need to supply some 
specificity in both alleging and proving a DOE 
claim.”23

As it currently stands, the amount 
of factual allegations required to 
sufficiently plead a DOE claim will 
likely depend largely on the district 
court deciding the case.

The view endorsed by Judge Dyk is not incon-
sistent with Federal Circuit precedent. For example, 
in Nalco Co. v. Chem-Mod, LLC, the Federal Circuit 
found the complaint’s “detailed infringement con-
tentions explaining its DOE claim” sufficiently 
stated a claim under the DOE where the allegations 
detailed how defendant’s method performed sub-
stantially the same function, in the same way with 
the substantially same result as the “injecting” claim 
element.24 Additionally, the Federal Circuit has 
adopted the view that the level of detail required 
to state a claim for patent infringement will vary 
depending on a number of factors. Potentially, 
then, one factor which may require a higher level 
of detail is whether the patentee’s claim is brought 
under the DOE.

CONCLUSION
To mitigate the risk of early dismissal at the 

Rule 12 stage, a patentee should identify in its 
complaint which claim limitations it believes are 

met via equivalents and include enough factual 
content in the complaint to allow the court to 
infer that the accused product or process plausibly 
contains substantial equivalents to those specific 
claim limitations. Relatedly, a defendant accused 
of infringement under the DOE should consider 
challenging the sufficiency of the patentee’s alle-
gations via a motion to dismiss where the com-
plaint lacks factual content explaining how the 
accused instrumentality contains equivalents to 
specific elements of the asserted claims. As it cur-
rently stands, the amount of factual allegations 
required to sufficiently plead a DOE claim will 
likely depend largely on the district court decid-
ing the case.
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