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Is Your Clean Water 
Agency Ready to Meet 
the Environmental Justice 
Moment?
B Y  A L E X A N D R A  DA P O L I TO  D U N N  |  WA S H I N GTO N ,  D C

The Biden Administration has made 
environmental justice (EJ) a centerpiece 
of its environmental policy since day 
one. Throughout 2021 and 2022, the 
Environmental Protection Agency (EPA) 
and the Department of Justice (DOJ) laid 
a significant foundation of EJ policies 
and guidance documents, created 
offices, and conducted extensive 
community outreach. 

In 2023, the federal government, and states – 
through funding agreements with EPA and their own 
priority drivers – are poised to use this foundation 
to bring more EJ-driven administrative, civil, and 
even criminal enforcement actions. 

Clean water agencies can meet this EJ moment with 
confidence. Many agencies have built trust with 
communities over decades through education and 
outreach efforts related to infrastructure siting, 
expansion, and rehabilitation projects. In fact, clean 
water agencies have had more opportunities than 
many entities to absorb what their communities 
need and expect, and to refine their public 
engagement tools. 2023’s EJ focus provides clean 
water utilities an opportunity to build on past 
community involvement successes, assess the 
health of existing community relationships, and 
proactively reinvest in those relationships. 

Laying the EJ Foundation: 2021-2022
President Biden’s executive order, “Tackling the 
Climate Crisis at Home and Abroad,” laid out an 
executive-level framework to implement a “whole 
of government approach” to EJ and equity. The 
order and related developments resulted in the 
Justice40 Initiative, the Climate and Economic 
Justice Screening Tool, improvements to EJScreen, 
the restoration of supplemental environmental 
projects, and EPA and DOJ strengthening tools and 
policies to focus on environmental violations with 
disproportionate impacts on underserved and 
overburdened communities. 

The 2021 Bipartisan Infrastructure Law made 
more resources available to EJ communities than 
ever before. In 2022, both DOJ and EPA established 
dedicated higher-profile EJ offices. EPA also issued 
a working definition of cumulative impacts and 
a list of mitigating actions permitting authorities 
can take to address disproportionate impacts, 
such as: requiring continuous monitoring or 
increased reporting; establishing real time and 
public facing websites; adding pollution controls; 
setting up hotlines; and even third-party monitoring 
of community complaints. 2022's passage of the 
Inflation Reduction Act makes an estimated $40 
billion available to communities with EJ concerns.

Leveraging the Foundation: 2023
Both EPA and DOJ have been clear that they 
will focus on providing greater transparency 
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and information to the public, faster relief from 
environmental burdens, and proactive attention. 
This focus should be familiar to clean water 
agencies – for the most part, utilities are household 
names in their communities and have deep 
experience in dealing with core EJ issues, such as 
ensuring communities have meaningful and early 
input to planning decisions, reducing nuisance 
issues such as odor, truck traffic, and noise, and 
increasing the benefits to communities through 
employment and community investment. Many 
clean water utilities regularly include communities 
in infrastructure decisions, seek their input on 
alternatives, and provide consultation on consent 
decree modifications and permit modifications. By 
seeking and valuing the input of their neighbors 
and ratepayers, a utility can build a reservoir of 
community trust to draw upon when difficult issues 
arise.

EJ will loom larger in permitting decisions going 
forward. Upgrades or expansions will be more 
heavily scrutinized in communities with a history 
of EJ concerns. Clean water agencies can expect the 
government to evaluate the cumulative impacts of 
industrial activities concentrated in a geographic 
area. A focus on cumulative impacts provides 
an impetus for utilities to take greater stock of 

surrounding infrastructure and industrial activity, 
as total community burden may become more of a 
focus in the agency’s permitting and consent decree 
discussions. 2023 kicked off with EPA's release 
of an addendum to its EJ Legal Tools document on 
incorporating cumulative impacts. Further, through 
renewed deployment of Title VI of the 1964 Civil 
Rights Act, the federal government has increased 
local community group power to petition for redress 
when federally-funded permitting agencies fail 
to thoroughly consider EJ issues in these types of 
decisions.

The EJ focus makes it more important than ever for 
clean water agencies to ensure their compliance 
house is in order. Environmental violations open 
the door to broader inquiries by regulators about a 
utility’s overall state of affairs, investment decisions, 
and community commitment. Working with internal 
teams to ensure that paperwork, monitoring, and 
reporting is compliant will serve a utility well in a 
time of heightened enforcement attention. 

The reality is, when it comes to community trust, it 
only takes one misstep or poorly-handled incident 
to jeopardize the relationship. When regulators and 
communities focus on EJ, it is an opportune time 
to go back to basics and examine compliance and 
communication systems with a forward-looking 
perspective. What permit changes are anticipated? 
What infrastructure changes are planned? What 
procedures are in place to prevent a violation 
and respond if one occurs? It is never too early to 
look ahead and to engage the community in such 
conversations. 

Conclusion
These are just some of the positive steps that clean 
water agencies can take to seize the EJ moment. 
EJ’s evolution as a central priority provides a clear 
opportunity to leverage long-standing community 
trust, honestly assess internal policies and 
procedures, and continue serving communities.

Alexandra Dapolito Dunn is a Partner with Baker Botts 
L.L.P. in Washington, DC. Ms. Dunn appreciates the 
assistance of Evan Neustater in the preparation of this 
article.

Environmental Justice will loom 
larger in permitting decisions 

going forward.


	advocate-1-magazine-FINAL-01-31-23 8
	advocate-1-magazine-FINAL-01-31-23 9

