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ABSTRACT 

On June 10, 2021, the U.S. Environmental Protection Agency (“EPA”) announced its intent to take 

an action that has been considered by prior administrations, but never attempted: reconsideration 

of a duly promulgated National Ambient Air Quality Standard (“NAAQS”).  Nearly six months 

later, with five days of upcoming Clean Air Scientific Advisory Committee (“CASAC”) meetings 

scheduled to consider a “Draft Supplemental Integrated Science Assessment” (“ISA”) and a 

forthcoming updated Policy Assessment,1 EPA appears committed to pursuing a rulemaking 

reconsidering its December 2020 decision to retain the current primary and secondary NAAQS for 

particulate matter (“PM”).2  This begs the question: Can EPA revise a NAAQS outside of the 

statutorily mandated review process? 

Whether EPA can reconsider a NAAQS raises a host of legal and practical considerations that, in 

the past, seemingly have deterred the Agency from undertaking or completing such a 

reconsideration.  This paper provides a brief overview of relevant past EPA actions, considers 

questions raised by the current PM NAAQS proceeding, and identifies potential practical 

challenges to reconsideration of NAAQS. 

A. “I Am Pleased To See That We Have Differences.”3 

It comes as no surprise that multiple administrations—Clinton, Obama, Trump—expressed 

different views on air quality standards than those of the administration preceding them.  The 

determination of what air quality level is appropriately protective of the public health and welfare4 

is inherently subjective and, thus, is a policy-based decision.  In each instance, however, EPA 

ultimately opted to stick with the prior administration’s NAAQS decisions and focus instead on 

changing course during the next statutorily mandated NAAQS review. 

1993: Acceleration In Lieu Of Reconsideration 

On March 9, 1993, EPA concluded its review of the ozone NAAQS by deciding to retain the then-

current standards of 0.12 parts per million (“ppm”) without revision.5  Less than a year later, on 

February 3, 1994, EPA formally announced its plan to review and revise the ozone NAAQS “as 

 
1 See 86 Fed. Reg. 52,673 (Sept. 22, 2021) (announcing the CASAC meetings); 86 Fed. Reg. 54,186 (Sept. 30, 2021) 

(announcing the availability of the Draft Supplemental ISA for the PM NAAQS reconsideration). 
2 See 85 Fed. Reg. 82,684 (Dec. 18, 2020) (retaining the current PM NAAQS). 
3 Star Trek: The Original Series: The Savage Curtain (NBC 1969). 
4 See 42 U.S.C. § 7409(d).  
5 See 58 Fed. Reg. 13,008 (Mar. 9, 1993). 
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soon as possible.”6  Why would a new administration retain the ozone NAAQS, then turn right 

around and begin reviewing its own standard with the intent to revise it? 

Because of the inevitably lengthy process of each NAAQS review, and the fact that the five-year 

statutory interval for conducting a NAAQS review does not align neatly with our quadrennial 

presidential elections, the Clinton Administration inherited the long-delayed ozone NAAQS 

review of its two most recent predecessors.  The prior ozone NAAQS review was announced in 

March 19827 and formally initiated in August 1983.8  By May 1989, CASAC determined that the 

Agency had amassed “an adequate scientific basis for the EPA to retain or revise primary and 

secondary standards for ozone,”9 yet EPA continued to move slowly in its review of the ozone 

NAAQS.  On October 22, 1991, a coalition of environmental and public health groups sued EPA 

to compel completion of the ozone NAAQS review; on May 4, 1992, the judge ordered EPA to 

issue a proposed rule by August 1, 1992 and a final rule by March 1, 1993.10   

EPA recognized that, since early 1989, a substantial number of new studies on the health and 

environmental effects of ozone had appeared in peer-reviewed scientific literature;11 however, the 

Agency would not have enough time to conduct an appropriate scientific assessment of the new 

studies and also comply with the court’s order.  EPA estimated that it would need two to three 

years to assess more than 1,000 new studies that had become available and incorporate key 

information into the Agency’s NAAQS review.12  Accordingly, EPA opted to retain the existing 

standards based on the studies it had already reviewed and the broader administrative record it had 

already compiled, while simultaneously announcing that it would accelerate its next statutory 

NAAQS review.13   

EPA “undertook a rigorous examination of the NAAQS review process designed to identify all 

measures that could be taken to accelerate its review of the criteria and standards for [ozone] 

consistent with assuring a sound and scientifically-credible decision.”14  Applying those measures, 

EPA completed the ozone NAAQS review process in four years—rather than the statutorily 

required five years—and promulgated a revised standard of 0.08 ppm in 1997.15 

2009: Almost Reconsideration 

To date, the closest that EPA has come to reconsidering an existing NAAQS was under President 

Obama.  The Bush EPA completed its review of the ozone NAAQS in March 2008, lowering the 

primary and secondary standards from 0.08 ppm to 0.075 ppm.16  Shortly after the final rule was 

issued, there was substantial debate as to whether the Administrator had appropriately supported 

his decision to deviate from CASAC’s recommendation of a standard in the range of 0.06 to 0.07 

 
6 See 59 Fed. Reg. 5164 (Feb. 3, 1994). 
7 See 47 Fed. Reg. 11,561 (Mar. 17, 1982). 
8 See 48 Fed. Reg. 38,009 (Aug. 22, 1983). 
9 59 Fed. Reg. at 5164. 
10 See Am. Lung Assoc. et al v. Reilly, No. 91-04114 (E.D.N.Y). 
11 See 59 Fed. Reg. at 5164. 
12 See 58 Fed. Reg. at 13,010–11. 
13 See 59 Fed. Reg. at 5165. 
14 Id. 
15 See 62 Fed. Reg. 38,856 (Jul. 18, 1997). 
16 See 73 Fed. Reg. 16,483 (Mar. 27, 2008). 
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ppm.  A number of states and environmental groups challenged the rule’s stringency as well as the 

scientific basis for the secondary NAAQS.17   

On September 16, 2009, EPA notified the U.S. Court of Appeals for the D.C. Circuit (“D.C. 

Circuit”) of its intent to reconsider the 2008 standards.18  EPA filed the notice in response to the 

Court’s March 19, 2009 order granting EPA’s request to hold the case in abeyance for six months 

while the Agency determined whether the standards should be modified or otherwise 

reconsidered.19  According to the notice, EPA determined that it would reconsider the 2008 ozone 

NAAQS because it had “concerns regarding whether the revisions to the [standards] . . . satisfy 

the requirements of the Clean Air Act.”20   

EPA initially planned to sign a notice of proposed rulemaking by December 21, 2009, and to sign 

a final rulemaking by August 31, 2010,21 but that never came to be.  Ultimately, the reconsideration 

process became protracted—with a proposed rule pending for a year and a half, from its publication 

on January 19, 201022 until September 2, 2011—when President Obama announced that he had 

asked EPA to withdraw its proposed rule.23  The proposed rule reconsidering the standards drew  

criticisms, in part, because it was “based on the scientific and technical record from the 2008 

rulemaking, including public comments and CASAC advice and recommendations.”24  Critics 

noted that, in reviewing the NAAQS, the Clean Air Act requires the Administrator to rely on “the 

latest scientific knowledge useful in indicating the kind and extent of all identifiable effects on 

public health or welfare which may be expected from the presence of [the] pollutant in the ambient 

air . . . .”25 

Shortly after the president’s announcement, the White House Office of Management and Budget 

(“OMB”) returned the proposed rule to EPA.  In doing so, OMB noted that (1) EPA already was 

compelled by the Clean Air Act to review the ozone NAAQS in 2013; (2) the proposed rule was 

based on outdated scientific data from 2006; and (3) the standards had to be reevaluated in light of 

a number of new EPA regulations that were designed to reduce ozone.26 

2017: Considering Reconsideration 

EPA again considered whether to reconsider a recently promulgated ozone standard in 2017, under 

President Trump.  The Obama EPA completed its review of the ozone NAAQS in 2015 and 

lowered the primary and secondary 8-hour standards for ozone from 0.075 ppm to 0.070 ppm.27  

 
17 See Mississippi v. EPA, No. 08-1200 (D.C. Cir. filed May 23, 2008) and consolidated cases. 
18 See EPA’s Notice That It Is Reconsidering The Rule Challenged In These Cases, Mississippi, No. 08-1200, ECF 

No. 1206476 (filed Sept. 16, 2009). 
19 See Clerk’s Order, Mississippi, No. 08-1200, ECF No. 1171013 (filed Mar. 19, 2009). 
20 Id. 
21 See id. 
22 See 75 Fed. Reg. 2938 (Jan. 19, 2010). 
23 See White House Press Release: Statement by the President on the Ozone National Ambient Air Quality Standards 

(Sept. 2, 2011), https://obamawhitehouse.archives.gov/the-press-office/2011/09/02/statement-president-ozone-nation

al-ambient-air-quality-standards. 
24 75 Fed. Reg. at 2944. 
25 42 U.S.C. § 7408(a)(2). 
26 Letter from Cass Sunstein, Administrator of the Office of Information and Regulatory Affairs, OMB, to Lisa 

Jackson, EPA Administrator (Sept. 2, 2011). 
27  See 80 Fed. Reg. 65,292 (Oct. 26, 2015). 
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Numerous challenges to the standards were filed in the D.C. Circuit, notably including a challenge 

by the State of Oklahoma represented by then-Attorney General Scott Pruitt28—who would later 

become EPA Administrator under President Trump. 

On April 7, 2017—less than two weeks before scheduled oral argument on the merits of the 2015 

rulemaking—the Trump EPA asked the Court to postpone argument, citing “the recent change in 

administration.”29  EPA further stated that it intended to “closely review the 2015 Rule, and the 

prior positions taken by the Agency with respect to the 2015 Rule may not necessarily reflect its 

ultimate conclusions after that review is complete.”30  The Court granted EPA’s request but 

directed the Agency to file status reports on its review of the 2015 Rule at 90-day intervals.31 

A little over a year later, on May 18, 2018, certain state petitioners moved the court to return the 

case to active status.  The petitioners noted that while EPA’s most recent status report indicated 

that it was “continuing to review the rule,” a trade publication ran a story (titled Wehrum Said To 

Favor Quick Ozone NAAQS Review Over Reconsideration) claiming that EPA air director Bill 

Wehrum had “already decided against a formal reconsideration of the [2015 Rule].”32   

Indeed, the state petitioners’ motion dovetailed with a memorandum issued by Administrator Pruitt 

on May 9, 2018, stressing that the Agency would complete NAAQS reviews in a timely fashion 

and outlining the steps EPA planned to take to streamline the NAAQS review process.33  Based in 

large part on this development, EPA did not oppose returning the challenges to active status 

following the filing of its next status update, on August 1, 2018,34 and initiated the Agency’s next 

review of the ozone NAAQS.35  The August 1 status report notified the court that EPA decided 

not to “revisit the 2015 Rule” citing, among other things,36 “the importance of certainty for States 

and the regulated community.”37  EPA concluded by thanking the court for “giving the Agency 

adequate time to consider whether to reconsider the 2015 Rule.”38 

 
28 See Arizona v. EPA, No. 15-1392 (D.C. Cir. filed Oct. 27, 2015) (consolidated with lead case Murray Energy Corp. 

v. EPA, No. 15-1385). 
29 See Respondent EPA’s Motion To Continue Oral Argument, Murray Energy Corp., No. 15-1385, ECF No. 1670218 

(filed Apr. 7, 2017). 
30 Id.  
31 Clerk’s Order, Murray Energy Corp., No. 15-1385, ECF No. 1670626 (filed Apr. 11, 2017). 
32 State Petitioners’ Motion to Lift Abeyance, Murray Energy Corp., No. 15-1385, ECF No. 1731770 (filed May 18, 

2018) (internal citations omitted). 
33 See EPA Memorandum: Back-to-Basics Process for Reviewing National Ambient Air Quality Standards (May 9, 

2018), https://www.epa.gov/criteria-air-pollutants/back-basics-process-reviewing-nationalambient-air-quality-stand

ards. 
34 See Respondent EPA’s Final Status Report, Murray Energy Corp., No. 15-1385, ECF No. 1735221 (filed Aug. 1, 

2018) (hereinafter “Final Status Report”). 
35 See 83 Fed. Reg. 29,785 (June 26, 2018). 
36 A 2018 D.C. Circuit decision held that EPA cannot revoke a NAAQS without adequate anti-backsliding provisions, 

calling into question whether EPA can revise existing standards on reconsideration.   See S. Coast Air Quality Mgmt. 

Dist. v. EPA, 882 F.3d 1138, 1147 (D.C. Cir. 2018) (“We have already held that EPA may revoke a previous NAAQS 

in full ‘so long as adequate anti-backsliding provisions are introduced. . . . But in the Final Rule, the EPA failed to 

introduce adequate anti-backsliding provisions”) (internal citations omitted).  
37 Final Status Report. 
38 Id. 
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B. “Things Are Only Impossible Until They Are Not.”39 

Fast forward to today: EPA announced on June 10, 2021 that it would “reconsider the previous 

administration’s decision to retain the particulate matter (PM) National Ambient Air Quality 

Standards (NAAQS),”40 which was finalized on December 18, 2020.41  EPA has set the ambitious 

goal of issuing a proposed reconsideration rulemaking in Summer 2022 and a final rule in Spring 

2023.42  If EPA stays the course, the final rule on reconsideration—which presumably will 

strengthen the standards—is certain to face a gauntlet of litigation in the D.C. Circuit.  The 

threshold question likely to be posed to the Court is whether EPA has the authority to revise a 

NAAQS outside of the statutorily mandated review process. 

1. Clean Air Act Requirements 

The establishment and revision of the NAAQS are primarily governed by two provisions of the 

Clean Air Act: Sections 108 and Section 109. 

Section 108 directs the Administrator to issue “air quality criteria” for those air pollutants that 

“cause or contribute to air pollution which may reasonably be anticipated to endanger public health 

or welfare.”43  Air quality criteria must “accurately reflect the latest scientific knowledge useful in 

indicating the kind and extent of all identifiable effects on public health or welfare which may be 

expected from the presence of [a] pollutant in the ambient air.”44  

Section 109 directs the Administrator to propose and promulgate “primary” and “secondary” 

NAAQS for pollutants for which air quality criteria have been issued.45  Further, Section 109(d)(1) 

of the Clean Air Act instructs EPA to complete “at five-year intervals…a thorough review of the 

criteria published under [Section 108] and the [NAAQS] and . . . shall make such revisions in such 

criteria and standards and promulgate such new standards as may be appropriate . . . .”46  

Additionally, the Agency has the discretion to “review and revise criteria or promulgate new 

standards earlier or more frequently than required under this paragraph.”47  

In exercising judgment regarding the establishment of a NAAQS, Section 307(d)(3) requires the 

Administrator to consider advice received from CASAC.48  The Administrator is not bound to 

 
39 Star Trek: The Next Generation: When The Bough Breaks (Paramount Pictures 1988). 
40 EPA Press Release: EPA to Reexamine Health Standards for Harmful Soot that Previous Administration Left 

Unchanged (June 10, 2021), https://www.epa.gov/newsreleases/epa-reexamine-health-standards-harmful-soot-previo

us-administration-left-unchanged (hereinafter “EPA Press Release”) (“EPA is reconsidering the December 2020 

decision because available scientific evidence and technical information indicate that the current standards may not 

be adequate to protect public health and welfare, as required by the Clean Air Act.”). 
41 See 85 Fed. Reg. 82,684 (Dec. 18, 2020). 
42 See EPA Press Release. 
43 42 U.S.C. § 7408(a). 
44 Id. § 7408(a)(2). 
45 Id. § 7409(a). 
46 Id. § 7409(d)(1). 
47 Id. 
48 See 42 U.S.C. § 7607(d)(3) (requiring “an explanation of the reasons for [any important] differences” between a 

proposed NAAQS and the Committee’s “pertinent findings, recommendations, and comments”). 
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follow that advice or draw the same conclusions as drawn by the Committee, but EPA must explain 

important differences between a proposed NAAQS and the CASAC’s recommendations.49 

2. The Bounds of EPA Authority. 

It is a bedrock of administrative law that EPA, like other federal administrative agencies, can 

change its mind and its policies.  However, given the extensive instructions by Congress for 

completing NAAQS reviews, it is not clear whether this is an instance in which EPA can look 

backward instead of moving forward. 

Generally, agency actions changing course are judged according to the standard elucidated in FCC 

v. Fox Television Stations, Inc., 556 U.S. 502 (2009).  In Fox, the Supreme Court found that the 

applicable precedent “neither held nor implied that every agency action representing a policy 

change must be justified by reasons more substantial than those required to adopt a policy in the 

first instance.”50  Thus, “it suffices that the new policy is permissible under the statute, that there 

are good reasons for it, and that the agency believes it to be better . . . .”51 

What has remained unclear through multiple administrations with varying NAAQS policies is 

whether the reconsideration of an existing standard would, in fact, be permissible under the Clean 

Air Act.  Courts have long explained—and the D.C. Circuit recently reaffirmed—that “[f]ederal 

agencies are creatures of statute.  They possess only those powers that Congress confers upon 

them,” and “[i]f no statute confers authority to a federal agency, it has none.”52  And, importantly 

here, “[a]n agency has no power to ‘tailor’ legislation to bureaucratic policy goals by rewriting 

unambiguous statutory terms.  Agencies exercise discretion only in the interstices created by 

statutory silence or ambiguity; they must always ‘give effect to the unambiguously expressed 

intent of Congress.’”53  

So, what is Congress’s intent? Collectively, Sections 108, 109, and 307 of the Clean Air Act 

outline, in detail, the steps that EPA must take to set and reset ambient air quality standards, 

including specifying that Administrator “shall make such revisions in such criteria and standards 

and promulgate new standards as may be appropriate in accordance with section 7408 of this title 

and subsection (b) of this section.”54  Subsection 109(b) states that “primary standards may be 

revised in the same manner as promulgated”55 and, likewise, “secondary standards may be revised 

in the same manner as promulgated.”56  The Act goes on to contemplate how EPA should proceed 

if it wishes to revise a standard before the next statutorily mandated five year review: EPA “may 

review or revise criteria or promulgate new standards earlier or more frequently than required 

 
49 See Am. Farm Bureau Fed’n v. EPA, 559 F.3d 512, 522 (D.C. Cir. 2009) (remanding the primary and secondary 

PM NAAQS back to EPA because the Administrator had failed to provide a sufficient explanation for not following 

CASAC’s advice). 
50 FCC v. Fox Television Stations, Inc., 556 U.S. 502, 514 (2009). 
51 Id. (emphasis in original). 
52 Judge Rotenberg Educ. Ctr., Inc. v. FDA, 3 F.4th 390, 399 (D.C. Cir. 2021) (citing Bowen v. Georgetown Univ. 

Hosp., 488 U.S. 204, 208 (1988)). 
53 Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 325–26 (2014) (citing National Assn. of Home Builders v. Defenders of 

Wildlife, 551 U.S. 644, 665 (2007) (quoting Chevron v. Nat. Res. Def. Council, 467 U.S. 837, 843 (1984))). 
54 42 U.S.C. § 7409(d)(1). 
55 Id. § 7409(b)(1). 
56 Id. § 7409(b)(2). 
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under this paragraph.”57  Nothing in the statute appears to relieve EPA from the obligation to 

conduct such a review in the “same manner” as the existing standards or criteria were promulgated.  

Should EPA’s anticipated PM NAAQS reconsideration rule be seen as replacing these steps with 

“others of its own choosing,” it is entirely possible that the Agency will be deemed to have 

exceeded the “bounds of its statutory authority.”58 

EPA’s actions to date signal that the Agency is well aware of these arguments and likely will be 

prepared to answer them in defending any final rule reconsidering the 2020 PM NAAQS.  Consider 

that the process EPA has outlined for reconsidering the standards is far more extensive than that 

undertaken by EPA in 2009 and more aptly resembles the accelerated review process undertaken 

by EPA in 1994.  For example: 

• Based on the “latest scientific knowledge.” Unlike in the 2009 reconsideration process, 

EPA is supplementing the 2019 PM ISA that supported the 2020 PM standards with peer-

reviewed studies that were published after the cutoff date for inclusion in the 2019 PM 

ISA.59 

• Consideration of advice from CASAC.  The draft supplemental ISA will be reviewed by 

CASAC during a multi-day public meeting taking place from November 17 to 19 and 

December 1 to 2, 2021.60 

• Public review by “interested persons.”  EPA has committed that “[a]s with all reviews, the 

public will have opportunities to comment on these documents during the CASAC review 

process, as well as to provide input during the rulemaking through the public comment 

process and public hearings on any proposed decision.”61 

• Judgment of the Administrator “requisite” to protect the public health.  While this 

judgment is still to be made, EPA Administrator Regan has observed that “[t]he most 

vulnerable among us are most at risk from exposure to particulate matter, and that’s why 

it’s so important we take a hard look at these standards that haven’t been updated in nine 

years.”62 

It appears that EPA is applying lessons learned from its ozone NAAQS reconsideration effort in 

2009 and proactively developing a record that responds to past criticisms.  

C. “Insufficient Facts Always Invite Danger.”63 

For regulators and regulated entities alike, the potential implications of EPA successfully 

reconsidering a NAAQS are staggering—and certainly reach far beyond the direct impact of 

implementing (what will presumably be) more stringent PM standards.  Consider that the revision 

 
57 Id. § 7409(d)(1). 
58 Util. Air Regul. Grp., 573 U.S. at 326 (citing City of Arlington, Tex. v. FCC, 569 U.S. 290, 297 (2013)). 
59 See 86 Fed. Reg. 54,186 (Sept. 30, 2021). 
60 See 86 Fed. Reg. 52,673 (Sept. 22, 2021) 
61 See EPA Press Release. 
62 Id. 
63 Star Trek: The Original Series: Space Seed (NBC 1968). 
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of air quality standards sets in motion the following actions, among others, by EPA and state air 

regulators: 

• Implementation guidance.  Following promulgation of new or revised NAAQS, EPA is 

obligated to issue guidance for the states as to how to implement the NAAQS.64 

• Area designations.  Following promulgation of new or revised NAAQS, EPA is obligated 

to determine whether all geographic areas of the country are attaining the standards.65  For 

areas that are deemed in nonattainment, a new set of more stringent measures, including 

permitting triggers, become applicable.66 

• State implementation plan revisions.  States are required to submit updates to their plans to 

indicate how they will attain or maintain the new NAAQS.67  These requirements include, 

for example, enforceable emission limitations and other control measures, timetables for 

compliance, and programs for enforcement of controls measures.68 

• “Good neighbor” obligations.  Such state plans must contain adequate provisions to 

prohibit any source from emitting air pollutants which will contribute significantly to 

nonattainment in, or interfere with the maintenance of, the NAAQS by any other state.69  

In their own right, each of these actions triggers or defines obligations for regulated entities.70  The 

collective ripple effect of modifying the standards mid-implementation process is potentially 

expansive and likely to be rife with unintended consequences, such as extending the already multi-

year period for states to adopt and submit updated plans. 

Much hangs in the balance of EPA’s decisions as it continues the process of reconsidering the 

2020 PM NAAQS, including the durability of newly promulgated standards.71  If EPA successfully 

establishes that it can reconsider rather than accelerate review of the NAAQS, the standards may 

potentially become (like so many other regulations) subject to a perpetual cycle of 

 
64 See 42 U.S.C. § 7408(b)(1). 
65 See id. § 7407 (outlining area designation process). 
66 See, e.g., id. §§ 7501–7515 (Part D—Plan Requirements for Nonattainment Areas). 
67 See id. § 7410(a) (requiring states to adopt and submit to the Administrator within 3 years after the promulgation or 

revisions of a NAAQS a plan “which provides for implementation, maintenance, and enforcement” of such standard). 
68 See id.; see also EPA, Infrastructure State Implementation Plan (SIP) Requirements and Guidance, https://www.epa. 

gov/air-quality-implementation-plans/infrastructure-state-implementation-plan-sip-requirements-and#requirements. 
69 See id. § 7410(a)(2)(D). 
70 See e.g., Prevention of Significant Deterioration (“PSD”) Basic Information, EPA (Dec. 22, 2020), https://www.epa. 

gov/nsr/prevention-significant-deterioration-basic-information#AQA (requiring a demonstration that a proposed 

major stationary source or major modification, in conjunction with other applicable emissions increases and decreases 

from existing sources, will not cause or contribute to a violation of any applicable NAAQS or PSD increment); 

Nonattainment New Source Review (“NNSR”) Basic Information, EPA (Dec. 22, 2020), https://www.epa.gov/nsr/non

attainment-nsr-basic-information (explaining that NNSR requirements are customized for NAAQS nonattainment 

areas, and all NNSR programs must require the installation of the lowest achievable emission rate (“LAER”) and  

emission offsets).  
71 In addition, EPA is in the process of determining whether it will reconsider the December 2020 final rule retaining 

the ozone NAAQS at their current level of 0.070 ppm.  See EPA’s Motion For Abeyance And Extension To Motion 

To Govern Deadline, New York v. EPA, No. 21-1028, ECF No. 1913512 (D.C. Cir. filed Sept. 9, 2021).  In this filing, 

EPA indicated that it expects to make this decision by October 22, 2021. 
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reconsideration—delaying required implementation actions, drawing lawsuits due to EPA’s failure 

to take timely implementation actions, resulting in longer or indefinite timelines for states to revise 

and EPA to approve states plans implementing NAAQS, and creating constantly shifting 

permitting requirements.  With all of these considerations in mind, it remains to be seen: Will the 

Biden EPA boldly go where no administration has successfully gone before? 

*** 


