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Maureen Ohlhausen chairs the antitrust group at Baker Botts 
LLP, where she focuses on competition, privacy and regulatory 
issues and frequently represents clients in the tech, life sciences, 
energy and retail industries. She served as acting FTC chairman 
from January 2017 to May 2018 and as a commissioner since 
2012. She directed all FTC competition and consumer protection 
work, with a particular emphasis on privacy and technology issues. 
Ms Ohlhausen has published dozens of articles on antitrust, privacy, 
regulation, FTC litigation and telecommunications law issues and 
has testified over a dozen times before Congress.

Catriona Hatton Catriona Hatton is the partner in charge of Baker 
Botts’ Brussels office and co-chair of the antitrust practice. She is well 
known for her work in EU and international merger control, representing 
clients in some of the largest most complex deals in the market, as well as 
antitrust investigations and compliance. Catriona was named as a “Global 
Elite Thought Leader” in antitrust by Who’s Who Legal (2020), ranked as 
one of the “Top 100 Women in Antitrust Globally”, in Global Competition 
Review’s Women in Antitrust and “Lawyer of the Year” in EU law by Best 
Lawyers (2018).
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How did you become commissioner and chair of the Federal Trade 
Commission (FTC)? Tell us a bit about your background.

My road to becoming FTC chairman and commissioner began over 
20 years ago in law school, when my professors Judge Douglas Ginsburg 
and Bill Kovacic inspired me to pursue antitrust law. After clerking at the 
US Court of Appeals for the DC Circuit, I started at the FTC with a plan 
to get a couple of years of antitrust agency experience. That turned into 
over a decade at the FTC as I took on roles with increasing responsibility, 
moving from the general counsel’s office, to a commissioner’s office, to 
finally to becoming the director of the Office of Policy Planning, when 
I became a political appointee. As OPP director, I ran the FTC’s advocacy 
programme, developed scholarly work and test cases in areas such as the 
state action doctrine and online commerce that lead to several Supreme 
Court victories, and authored a comprehensive self-assessment of the 
FTC in anticipation of its 100th anniversary. This combination of antitrust 
scholarship, hands-on experience, and agency leadership roles laid the 
foundation for my service as commissioner and acting chairman across 
two presidential administrations.

Having experienced public and private practice over the course of your 
career, with a variety of roles at the FTC and now back in private practice, 
can you give your take on what the most significant trends or changes have 
been within antitrust over the years? And what was the most significant 
merger challenge you ever filed while heading up the FTC?

I have devoted much of my career to antitrust, which the US Supreme 
Court has characterised as “a comprehensive charter of economic liberty”, 
based on the fact that “the unrestrained interaction of competitive forces 
will yield the best allocation of our economic resources, and lowest prices, 
the highest quality and the greatest material progress”. First, as I have 
seen through my work on limiting antitrust immunity under the state 
action doctrine, excessive occupational licensing restraints and limits on 
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employment mobility, there is a growing bipartisan consensus against 
anticompetitive restraints, whether from government action or private 
agreement, that burden the ability of everyday people to start businesses 
or change jobs to improve their opportunities. Such concerns were the 
driving force behind the FTC’s Supreme Court victory in the NC Dental 
case as well as the increasing enforcement focus on broad non-compete 
agreements for low-wage workers. As chairman, I started an Economic 
Liberty Task Force to focus on these issues, and I am encouraged by the 
sustained interest on all sides of the political spectrum.

Second, some are asking whether antitrust can continue to be effective, 
given changes in our economy brought about by technological inno-
vations. For example, the FTC held hearings and created a new unit in 
its enforcement bureau and the Department of Justice has announced 
task forces to examine this question. I applaud this work as I have long 
supported efforts to improve the agencies’ abilities to detect and challenge 
anticompetitive behaviour as markets evolve and to ensure they have the 
necessary tools and resources to carry out this work.

These trends also underlie my response to your query about the most 
significant merger challenge I brought while heading the FTC. Recall that 
during my tenure as chair we had only one Republican and one Democrat 
member, but we still pursued a historic number of cases, many of which 
were far from run-of-the-mill. For example, in the CDK/Automate case we 
blocked an acquisition of a nascent competitor and in Ottobock/Freedom 
Innovations we challenged a consummated merger that was under the 
HSR threshold. We took bold but bipartisan actions, and succeeded in 
them, because of the shared belief in the value of competition to provide 
the best outcomes for consumers and a willingness to bring cases where 
the evidence and law warranted it.

Given this experience, I am concerned about attempts to push antitrust 
away from its current focus on how competition benefits consumers, 
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towards using it to pursue other, often conflicting political goals. Some 
want to turn antitrust into a tool to protect non-competition interests 
or to punish companies who are disfavoured for a variety of reasons, 
including for being simply “too big”. Creating a political balancing test 
for antitrust will undermine the ability to reach the kind of successful 
bipartisan outcomes that we achieved during my tenure as chairman.

When you were sworn in to the FTC in April 2012, politically, you were 
in the minority as a Republican. But also, as a woman, did you ever feel 
that there was a double uphill struggle not just as commissioner but also 
as chairman, to carry out your agenda?

Women have come a long way in antitrust and I was proud to serve on the 
first all-female led FTC. It’s not that we came to different enforcement 
decisions because we were women, but rather it demonstrated that female 
leadership was no longer a rarity. As chairman, I had the strong support 
of FTC staff and much of the enforcement community, who knew me 
well from my long history at the FTC. This was crucial to navigating 
successfully a time of change and uncertainty for the first year and a 
half of the new administration. I did face some unique challenges as 
a female chairman, however, with some male practitioners predicting 
that I wouldn’t be tough enough to challenge their big mergers as an 
acting chairman. Any leader faces criticism, however, and my active 
and successful enforcement agenda, including stopping those mergers, 
speaks for itself.

Under your leadership at the FTC you oversaw the agency and its involvement 
in several high-profile privacy and data security probes. Now being back in 
private practice, how has your advice and counsel changed when dealing 
with your own clients?

Data has become a highly valuable asset for many companies, driving 
innovation and competition through more accurate insights into consumer 
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behaviour, customer needs and market outcomes. One of my key 
discussion points with clients is explaining how these changes have 
supercharged regulatory scrutiny in both antitrust and privacy and, 
increasingly, where they intersect. For example, antitrust authorities now 
subject mergers combining consumer data to more searching review, 
and they are also examining how large online players use data to gain 
a competitive advantage. In private practice, I have also been deeply 
involved with accelerating legislative efforts to create a detailed federal 
privacy law, recently testifying before the Senate on the issue. If enacted, 
this legislation will impose a host of new obligations on companies big 
and small in every industry, and equip the FTC with a variety of new 
powers. I’m helping my clients to see over the horizon and to be prepared 
for this new regulatory landscape.

In private practice you headed the FTC practice group at a leading telecoms 
firm representing and advising tech and telecoms clients. How do the US 
and Europe compare in their approach to regulating global tech platforms? 
And with ongoing/increased scrutiny by enforcement agencies into big 
tech and their practices, do you have any advice for in-house counsel 
dealing with these issues?

Although there is a fair amount of convergence between the US and the 
EU in merger review, there has always been more divergence in single-firm 
conduct liability standards, stemming from differing economic histories, 
such as Europe’s history of state-owned enterprises. This likely underlies the 
European view that competition means that no single firm should dominate 
and that antitrust law should disperse economic power as an end in itself. 
By contrast, the US has had little state ownership of business. Thus, under 
US antitrust law, simply being big is not suspect unless accompanied by 
conduct that excludes rivals to the detriment of consumers.

These doctrinal differences long predated online platforms, but the rise 
of Internet-enabled commerce has made them quite stark. Although 
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the US tech companies do not make up a single antitrust market, large 
online platforms share common characteristics. They have strong scale 
efficiencies and network effects that are economically efficient but lead 
to high concentration, at least in the short term. The EU approach seeks 
to disperse this economic power through remedies that give rivals access 
to the dominant platform. The US antitrust enforcement in the tech space 
thus far has not pursued competitor access based on market structure 
or network effects, instead asking whether there has been exclusionary 
conduct. This goes back to the US faith in free markets to produce the 
best outcomes over time and scepticism of the benefits of forced sharing.

As for my advice to in-house counsel, I provide this context, which is 
often missing from the simple framing that the US enforcers are beholden 
to the tech industry, while Europe is not. Understanding the differing 
goals in the US and Europe improves the ability to predict outcomes 
more accurately and to address these concerns head on.

If you could go back in time and give your younger self advice, what would 
you say to her? And what advice would you give a young lawyer driven 
to make a change within the legal industry having spent your career in 
public and private practice?

My advice to my earlier self and to any young lawyer is that you can’t 
lead from a crowd. You need to get your ideas out into the marketplace, 
ask for opportunities, and make things happen. Women are often modest 
about claiming credit for their ideas and achievements, but you can’t just 
sit back and hope your efforts are noticed and rewarded. Instead, build 
your reputation by working on publications and committees through 
professional organisations, like the ABA Antitrust Section. My work 
as a senior editor on the ABA Antitrust Law Journal, event chair, and 
frequent author and speaker helped me to expand my connections and 
become well known in the field.
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