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THE RESPONSIBILITY TO PROTECT: WEAKNESSES AND
RECOMMENDATIONS
NICHOLAS F. PALMIERI III*

INTRODUCTION

After the failure of the United Nations (UN) to take effective
action during four significant intrastate conflicts during the 1990sin Somali, Rwanda, Bosnia, and Kosovo- Secretary General Kofi
Annan addressed the international community, calling for the UN to
develop a means by which to "effectively halt[] gross and systematic
violations of human rights."2 This plea led to the establishment of
the International Commission on Intervention and State Sovereignty
(ICISS) by the Canadian government in 2000, intended to help
reconcile the need for protection of the fundamental rights of
humanity with the respect for state sovereignty mandated by the UN
Charter.3 The report developed by the ICISS, and published in 2001,
recommended the recognition of a "responsibility to protect" (R2P)
possessed by all sovereign nations. 4 The failure of a state to fulfill
this obligation would, in theory, justify intervention by other states,
particularly through the mechanisms already in place through the

*Nicholas F. Palmieri III, J.D., Indiana University Maurer School of Law, B.S.,
Rensselaer Polytechnic Institute
1 Brighton Haslett, No Responsibility for the Responsibility to Protect: How
Powerful StatesAbuse the Doctrine,and Why Misuse Will lead to Disuse, 40 N.C.
J. INT'L L. & COM. REG. 171 (2014).
2 Press Release, U.N. Secretary General Kofi Annan, Secretary General Presents
his Annual Report to the General Assembly, U.N. Press Release GA/9596 (Sept.
20, 1999).
3 INTERNATIONAL COMMISSION ON INTERVENTION AND STATE SOVEREIGNTY,
THE RESPONSIBILITY TO PROTECT
4

1d. 2.24.

1.6 (2001) [hereinafterICISS REPORT].
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UN Security Council. 5 Despite widespread recognition in the
international community, particularly by the UN, 6 the R2P has
stage and fulfill the
struggled to find strength on the international
7
remedy.
to
out
set
was
it
goals
ambitious
This paper will be split into three primary parts. Part I will
briefly discuss the history and development of the R2P, focusing on
other institutions that influenced and helped develop the ICISS
Report and led to the R2P as understood today. Part II will analyze
the weaknesses and failings of the R2P, with a particular focus on
how unnecessary the R2P is for the UN Security Council to take
action and how modem nations could take advantage of the R2P to
unduly influence smaller nations. Finally, Part III will recommend a
new approach to the R2P, not as a justification for individual states
or the United Nations to take action, but rather, as a means of
justifying intervention by Regional Organizations, 8 who are better
placed to interpret the situation (and the consequence of
intervention), less hampered by the actions of a few powerful
members, 9 and less likely to be criticized or resisted due to concerns
about hidden agendas by individual states.' 0
5 See U.N. Charter arts. 39-51.
138-40 (Oct. 24, 2005) (recognizing a "responsibility to
6 See G.A. Res 60/1

protect" inherent upon all States) [hereinafter 2005 Summit Outcome].
7 Namely, to force States to protect their populations from genocide, war crimes,
ethnic cleansing, and crimes against humanity, id. 138.
8 Such groups go by various names (arrangements, alliances, etc.) but this paper
will refer to the as Regional Organizations (ROs).

I Particularly the Permanent Members

of the UN Security Council, whose ability
to veto Security Council Resolutions can interfere with the Council's ability to
respond to crises, see U.N. Charter art. 27. This does not, however, mean that
regional arrangements are not without undue influence by their own powerful
members. In fact, one could argue that regional arrangements, being smaller scale
organizations, may be even more unduly influenced by the actions or influence of
powerful individual members. See Christine Gray, Regional Arrangements and
the United Nations Collective Security System, in THE CHANGING CONSTITUTION
OF THE UNITED NATIONS 91, 98-99 (Hazel Fox ed., 1997) (examining the role of

the United States in influencing both the Organization of American States in Cuba
and the Dominican Republic as well as the Organization of African Unity in
Chad).
10

Such as the use of the R2P as a means for Western States to partake in new

forms of Imperialism. See Saira Mohamed, Taking Stock of the Responsibility to
Protect, 48 STAN. J. INT'L L. 319, 321 (2012).
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WHAT IS THE "RESPONSIBILITY TO PROTECT"?

With the dissolution of the Soviet Union in the early 1990s, 11
the world hoped that the UN Security Council would finally be able
to effectively undertake the role it had been given by the UN
Charter, 12 namely to "maintain . . . international peace and
security."'1 3 However, several incidents throughout the world cast
doubt upon these hopes. First, despite authorizing intervention in
Somalia, the UN failed to fulfill its goals and could not bring a
peaceful resolution to the situation there. 14 Similarly, in Rwanda in
1994, UN forces failed to prevent a genocide, at first, failing to
recognize the threat and then moving too slowly once the threat to
the people of Rwanda was recognized. 1 5 Finally, during the crises in
Bosnia and Kosovo, 16 North Atlantic Trade Organization (NATO),
rather than the UN, led military interventions, without authorization
from the Security Council. 17 Even without Security Council
authorization, though, many commentators agree that NATO's
intervention in Kosovo was legitimate, 18 suggesting an alternative

"i Archie Brown, Reform, Coup and Collapse: The End of the Soviet State, BBC

(Feb.

17,

2011),

http://www.bbc.co.uk/history/worldwars/coldwar/soviet-end_01. shtml.
12 Haslett, supra note 1, at 172.
13 U.N. Charter art. 39.
14L.M. MARTIN, SOMALIA: HUMANITARIAN SUCCESS AND POLITICAL/MILITARY

(1995).
See Rwanda Genocide: UN ashamed, says Ban Ki-moon, BBC (April 7, 2014),
http://www.bbc.com/news/world-africa-26917419.
16 Barbara Crossette, U.N.Details Its Failureto Stop '95 Bosnia Massacre,N.Y.
TIMES (Nov. 16, 1999), http://www.nytimes.com/1999/11/16/world/un-detailsits-failure-to-stop-95-bosnia-massacre.html; Susan Sontag, Why are We in
Kosovo,
N.Y.
TIMES
(May
2,
1999),
http://www.nytimes.com/1999/05/02/magazine/why-are-we-in-kosovo.html.
'7 Haslett, supra note 1, at 176-77.
I8 See, e.g., Zachary D.A. Hingst, Libya and the Responsibility to Protect:
Building Block or Roadblock, 22 TRANSNAT'L L. & CONTEMP. PROBS. 227, 230
(2013); Chelsea Koester, Looking Beyond R2Pfor an Answer to Inaction in the
Security Council, 27 Fla. J. Int'l L. 377, 382 (2015); Anne-Marie Slaughter, Good
Reasons for Going Around the U.N., N.Y. TIMES (Mar. 18, 2003),
https://www.nytimes.com/2003/03/18/opinion/good-reasons-for-going-aroundthe-un.htnl.
FAILURE
15
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means for justifying intervention beyond self-defense and Security
Council authorization. 19
With the situation in Kosovo fresh in the international
community's mind, the world entered the twenty-first century, with
Secretary-General Kofi Annan's call to condemn and prevent
violations of humanity's fundamental rights urging countries around
the world. 20 Even as the ICISS was establishing itself, creating the
report that would call for a "responsibility to protect" (R2P), the
African Union (AU) was incorporating such a responsibility into its
founding Charter. 2 1 Under the AU Charter, member states
recognized the right of the African Union (though not of individual
member states) to intervene to prevent "grave circumstances,
namely: war crimes, genocide and crimes against humanity." 22 The
significance of such provisions in regional arrangements will be
discussed later, but for now it is important to note that, even before
the ICISS's report, a "right to intervene" was not only recognized as
a customary international norm, but actually encoded as a founding
principle of a large regional arrangement.
Not long after the establishment of the African Union, the
ICISS published its report,2 3 which set out the basic concept of the
R2P. After first recognizing that the concept of "sovereignty" has
changed significantly since the UN was established in 1945,24 the
ICISS acknowledges dual facets of sovereignty: external and
internal. 25 External sovereignty consists of respect for the
sovereignty of other sovereign nations,2 6 primarily through the

19 As permitted by the U.N. Charter arts. 42, 51.
20 Annan, supra note 2.
21

Constitutive Act of the African Union art. 4(h), July 11, 2000, 2158 UNTS 3

[hereinafter AU Charter].
22 Id.
23 Created at the behest of the Canadian government in September 2000, the
International Commission on Intervention and State Sovereignty consisted of
twelve Commissioners chosen from a variety of backgrounds and regions. ICISS
supra note 3, at 77-79, 81.
REPORT,
24
Id. 1.33.
25 The concept of"external" sovereignty will be discussed in more detail later. See
infra Part III.
26 Id. 1.35.
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principle of non-intervention. 2 7 Internal sovereignty on the other
hand, concerns itself with a state's responsibility to respect the
"dignity and basic rights of all the people within the state."2 8 This
internal responsibility encompasses the responsibility to protect,
setting forth certain obligations that all state's must fulfill in order
to receive the benefits of sovereignty. 29 In failing to fulfill its
obligations under the R2P, state actors can lose the benefit of nonintervention that accompanies sovereignty, and be held accountable
by the international community, which becomes responsible for the
30
protection of the failing state's citizens.
Under this framework, the R2P is actually composed of three
pillars. First, there is a responsibility to prevent, 3 1 recognizing that
states must anticipate material risks to the safety and rights of
humanity and do their best to prevent such risks from coming to
fruition. 32 Second, as would be expected, is the responsibility to
react,3 3 which can only begin once the responsibility to prevent has
failed. It is at this point that members of the international community
can (in theory) intervene. 34 When exercising this responsibility
though, states must first exhaust all other options-including
political, economic, and judicial measuresbefore military
3
5
measure can be justified. The third and final pillar of the R2P is
27
28

Id. /2.7.
Id. 1.35.

Most of these "benefits" come from globalization, which requires the existence
of distinct States who are simultaneously free to trade with one another as well as
29

restricted (generally) from interfering in the affairs of one another, id.f 1.34.
30 Id. /2.15.
31 Id. 77 3.3-3.43.
32 Id.
3.2. The Commission goes to great length to criticize the international
community's current efforts in this regard, noting that many States spend far more
money and time on "preparation for war" and "post-intervention reconstruction"
than they do on conflict prevent, id. 3.7; see also Haslett, supra note 1, at 18384 (discussing the excess costs caused by both the inability to prevent conflicts as
well as not responding in a timely manner to those conflicts).
33 ICISS REPORT, supra 3, at 29-37.
34

Id.

4.1.

31 According to the Commission, military measures may only be used in "extreme
cases," id.T 4.1, the determination of which is governed by six criteria: (1) right
authority, (2) just cause, (3) right intention, (4) last resort, (5) proportional means,
and (6) reasonable prospects, id.77 4.18-4.43.
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the responsibility to rebuild.3 6 Recognizing that a failure of the first
two pillars could result in serious damage not only to the
infrastructure of a nation, but to the trust and confidence of its
people. The Commission created this responsibility to help ensure
"sustainable reconstruction and rehabilitation"3 7 in the aftermath of
any conflict or intervention. This is a vital step to ensure that
whatever caused the issue in the first place does not occur again and
can include such measures as monitoring of ceasefires, oversight of
38
judicial proceedings, and infrastructure repairs.
Having received an answer to Kofi Annan's call for a
response to the tragedies of the 1990s, the UN in 2005, formally
39
accepted (some of) the principles of the responsibility to protect,
specifically encouraging member states to protect all peoples from
genocide, war crimes, ethnic cleansing, and crimes against
humanity. 40 However, the R2P endorsed by the United Nations at
the 2005 World Summit, was significantly different (and
significantly scaled back) from the R2P put forward by the ICISS, 4 I
a fact which has contributed greatly to its failings in recent years.

H.

THE R2P: INTERNATIONAL CONCERN, NATIONAL DESIRE

Even while the international community nominally adopted
the R2P at the 2005 World Summit, the principle that developed
from that meeting was not nearly as demanding (or effective) as the
principle that was proposed by the ICISS. 42 As a result, the R2P,
while gaining some popularity among international actors, 4 3 has not

36

Id.

5.1-5.31.

37 Id. 5.1.
38

Id.

5.1-5.21.

3 2005 Summit Outcome, supranote 6,
40
1d.f 139.

138-41.

"' See Mohamed, supra note 10, at 326-27.
42 Id. at 326-29.
43 Even being used partially as justification for Security Council actions in some
cases, see UN Secretary-General, The Role of Regional and Sub-regional
Arrangements in Implementing the Responsibility to Protect,UN Doc A/65/877S/2011/393 (June 27, 2011).
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44
been able to live up to the lofty goals desired by the ICISS.
Ultimately, there are two primary factors that have contributed to
these failings. First is the triviality of use of the responsibility to
protect by the UN Security Council. Second is the fear (and
suspicion) of use of the R2P as justification for unilateral action by
a single (or even a small number) of nations when in reality those
nations are motivated by ideas of post-colonial imperialism.4 5

A.

The R2P as an Extraneous Security Council Power

Under the UN Charter, the Security Council is given
incredibly broad powers to determine and act against any "threat to
the peace, breach of the peace, or act of aggression ... .,46 Once
such circumstances have been determined, they may determine
47
appropriate measures to take in response, which include non-force
and force measures. 4 8 Under these broad provisions, the Security
Council has widespread jurisdiction, even since 1945, to intervene
in situations which can be described as "threat[s] to the peace." As
such, finding a reason for intervention in intrastate conflicts has
never, particularly, been an issue for the Security Council. 49 Rather,
the issue has been finding the political will of .member states
(particularly the permanent members) to actually carry through an
intervention that may not (necessarily) support that state's particular
50
interests.

4 See Haslett, supra note 1, at 216-17 (suggesting that the R2P has not been
successful as a means of humanitarian intervention, but rather is only used as
another tool for economic or political gain).
15 Mohamed, supra note 10, at 337.
46 U.N. Charter art. 39.
47 Id. art. 41.
41 Id. But such forceful measures may only be implemented if the non-forceful
measures have been determined to be inadequate, either in practice or even in
theory.
49 See SIMON CHESTERMAN, JUST WAR OR JUST PEACE? HUMANITARIAN
INTERVENTION AND INTERNATIONAL LAW (2010).
" Alex J Bellamy, Wither the Responsibility to Protect? Humanitarian
Intervention and the 2005 World Summit, 20 ETHICS & INT'L AFF. 143, 145

(2006).
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In addition to being somewhat redundant for the Security
Council to justify taking action, the R2P encounters another issue
when being used at the UN level: the veto power of the permanent
members. 5 This power has the ability not only to prevent the
Security Council from taking action 52 but can even prevent issues
from being presented to and debated by the Council by threatening
a veto.53 Although various proposals have been made to suggest
methods by which the R2P (and other principles) can survive a
permanent member veto, 54 they do not alter one of the fundamental
issues inherent in the R2P. At its core, the R2P is a duty to manage
(on a national level) or intervene in (on an international level) the
5
sovereignty of an independent state.
Yet, inherent in the UN Charter is a respect for "sovereign
equality" 56 which can only be violated by the action or authorization
of the Security Council. 57 Although some commentators choose to
label Russia and China as the two countries which firmly believed
in non-intervention in almost all cases (and thus the two countries
holding up full adoption of the R2P by the Security Council), 58 all
permanent members have been guilty of either not wishing to
51 U.N.

Charter art. 27 (implying a veto power by the permanent members, since

any action taken must include the concurring votes of all permanent members);
see also Saira Mohamed, Shame in the Security Council, 90 WASH. U. L. REV.
1191 (2013) (discussing both the hesitancy to incorporate a veto power into the
U.N. Charter as well as the problems that have occurred as a result of such power).
52 See Philippe Bolopion, How Long Will UN Security Council be Missing in
Action on Burma?, HUMAN RIGHTS WATCH (Nov. 1 2017, 4:20 PM),

https://www.hrw.org/news/2017/11/01/how-long-will-un-security-council-bemissing-action-burma.
13 Koester, supra note 18, at 380-8 1.
14 See, e.g., Paul M. Powers, UnilateralHumanitarianIntervention and Reform
of the UnitedNations Veto: A Pilot ProgramAimed Towards InternationalPeace
and IncreasedSecurity Worldwide, HOMELAND & NAT'L SECURITY L. REv. at 79
(Winter 2016).
11 See Peter Hilpold, The Duty to Protect and the Reform of the United Nations A Step in the Development of InternationalLaw?, in 10 MAX PLANCK Y.B. OF
U.N.
L. (2006).
5
6 U.N. Charter art. 2.
57 Id. art. 27.
" Steven J. Rose, Moving Forwardwith the Responsibility to Protect Civilians,
37 B.C. INT'L & COMp. L. REv. 209, 216-17 (2014); see also Bellamy, supranote
50, at 151-52.

WILLAMETTE J. INT'L

L. &

DISPUTE RESOLUTION

[Vol. 26.1-2]

intervene, or of only intervening in order to further their own
interests. 5 9 Until all permanent members recognize and accept the
R2P, the opposition of even a single permanent member-whether
that opposition is political, moral, economic etc.- can completely
not, serve
negate R2P's intent, and so the R2P should not, and will
60
as the primary motivator for Security Council action.
Looking at the Security Council's approach to the R2P in
recent years shows that it has been a dispensable justification for
most actions taken. These Security Council actions can be
categorized in three ways: permissive, conservative, and
satisficing.6 1
Under the permissive approach, the threshold for Security
Council intervention is very low, with the Security Council willing
to take a variety of actions (including economic and military) in
response to relatively little stimulus. 62 The problem with this
approach, though, is its inconsistent application. 63 Since the bar for
this approach
intervention is so low, the Security Council could use
64
circumstances.
any
almost
in
intervention
to justify
The second approach, the conservative approach, which has
the opposite problem of the permissive approach: it sets the bar for
intervention too high. 65 Giving almost complete deference to the
sovereignty provisions of the UN Charter, 66 the Security Council, or
rather the permanent members of the Security Council, veto
measures that would be necessary and effective in response to a

'9 See Mohamed supra note 10, at 333 (considering and rejecting the idea that the

United States intervened in Libya under the R2P, especially when it stated its
reasons for intervention as "interests and values [were] at stake").
61 See Haslett supra note 1, at 216.
61 See Melissa T. Labonte, Whose Responsibility to Protect? The Implications of
Double Manifest Failurefor Civilian Protection, 16 INT'L J. HUM. RTS. 982, 989
(2012); see also
PROTECT:

MASS

NOELE

CROSSLEY,

EVALUATING

ATROCITY PREVENTION

INTERNATIONAL SOCIETY 178-180 (2016).
62 Labonte, supra note 61, at 989-991.
63 CROSSLEY,
64

supra note 61, at 179.

id.

65 Labonte, supranote 61, at 991-92.
66 CROSSLEY, supra note 61, at 178-79.
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humanitarian crisis. 67 Unlike the permissive approach, which would
respond to too many actions to be effective, this approach reacts too
slowly and hesitantly to truly to humanitarian crises in a meaningful

way. 68
The final approach, the satisficing approach, most justifies
full implementation of the R2P as suggested in this Article. Under
this approach, the Security Council "remained seized" 69 of potential0
7
crises but defers authority to states who are willing to take action.
In this way, the Security Council can still provide some (logistical)
support for humanitarian missions without needing to overcome
vetoes by permanent members for a full intervention mission.7 1 If
the R2P approach that this Article advocates is adopted, then this
approach is what the Security Council would take for most
humanitarian missions, with the Regional Organizations (ROs)
taking the lead in intervention, with some support by the Security
Council.
72
B. The R2P as a Toolfor First-World Imperialism
As previously discussed, there are significant difficulties
related to use of the R2P by the UN Security Council, resulting in
failure of this international body to undertake such a responsibility.
But this failure begs another question: can individual states use the
R2P to justify taking actions despite silence by the United
Nations?7 3 Inherently, any intervention actions taken without
Security Council approval are prima facie illegal. 74 That being said,
simply because an action is illegal, does not mean that the entity
taking such action will face any consequences. Take, for example,
the situation in Kosovo, where NATO took action without
id.
Labonte, supra note 61, at 992.
Id. (internal quotation omitted).
71 Id.; see also Carsten Stahn, Responsibility to Protect: Political Rhetoric or
Emerging Legal Norm, AM. J. INT'L L. at 99, 117 (Jan. 2007).
71 Labonte, supra note 61, at 993.
67
68
69

72 See generally Jamie Herron, Responsibility to Protect: Moral Triumph or

Gateway to Allowing Powerful States to Invade Weaker States in Violation of the
U.N.Charter?,26 TEMP. INT'L & COMP. L.J. at 367 (Fall 2012).
71 Powers, supra note 54, at 83-89.
7'Hingst, supra note 18, at 230.
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authorization by the Security Council. 75 Although it was almost
unilaterally recognized as an illegal action, lacking the required
Security Council approval, most see the intervention as "illegal but
legitimate." 76 Such treatment suggests that it might be possible for
individual states, acting in the face of silence by the Security
Council, to use the R2P as justification for intervention.
However, states should be hesitant to allow such use by
their fellow states. Allowing such a justification could open the door
to a new form of imperialism usable by first-world states wishing to
intervene in smaller or weaker states in order to advance their own
interests, rather than seeking to protect civilians there.77 The
International Criminal Court has already come under significant
criticism as a "tool of Western neo-colonialism" ' 78 and the
international community should be very careful to prevent the R2P
by becoming so tainted. Concerns regarding both the extent of the
intervention and of the "true" motives of intervening states were at
the fore of the intervention in Libya in 2011.79 Although regarded as
not only a successful, but also as a "largely unquestioned"
intervention, 80 there have been many concerns regarding the true
motivations of the states (especially the United States) who were
involved. 8 1

Laura Wise, Was NATO's Intervention in Kosovo in 1999 "Just"?,E-INT'L
(June 21, 2013), http://www.e-ir.info/2013/06/21/was-natos-interventionin-kosovo-in- 1999-just/.
7'

REL.
76

INDEP. INT'L COMM'N ON Kosovo, THE Kosovo REPORT 4 (2000); see also

Daniel H Joyner, The Kosovo Intervention:Legal Analysis and a More Persuasive
Paradigm,13 EUROPEAN J. INT'L L. 567 (2002); Mohamed, supranote 10, at 323.
See supra note 18.
17 See Jean-Gabrial Castel, The Legality and Legitimacy of UnilateralArmed
Intervention in an Age of Terror, Neo-Imperialism, and Massive Violations of
Human Rights: Is InternationalLaw Evolving in the Right Direction?,42 CAN.
Y.B. INT'LL. 3 (2004).
78 SERENA K. SHARMA, THE RESPONSIBILITY TO PROTECT AND THE
INTERNATIONAL CRIMINAL COURT: PROTECTION AND PROSECUTION IN KENYA

105 (2016).
See Herron, supra note 72, at 385-88; see also Mohamed, supra note 10, at 333.
80 Haslett, supranote 1, at 192; Herron, supra note 72, at 388.
81 Haslett, supranote 1, at 196-97.

71
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One important principle of the responsibility to protect is
that it extends to all members of a state's population; 82 therefore,
any intervention must be focused, not on protecting civilians on one
side of a conflict, but rather, protecting all civilians who are at risk.
In the case of Libya, though, protection by intervening NATO forces
was only extended to those citizens who supported the opposition
(to Qaddafi's regime), 3 in clear violation of the principles of R2P.
The R2P is aimed at protecting human lives, not helping to carry out
regime changes, even if the population of a state desires a regime
84
change.
Another issue with the intervention in Libya concerns the
underlying reasons for intervention, particularly whether the R2P
was used merely as a "convenient fagade for furthering the interests
of Western powers." 85 Although this intervention was sanctioned by
the Security Council, 86 and so was legal under international law, it
brings up troubling possibilities for the future. Some states 87 have
argued that the intervention went far beyond the actions sanctioned
by the Security Council, seeking to remove the Qaddafi regime and
replace it with one that is friendlier to Western interests. 88 Although
many today see the intervention as perfectly justified, it still raises
some issues regarding the use of the R2P in future interventions.
If a single, powerful nation (for example, the United States)
can use the R2P as justification for acting without the authorization
of the Security Council, then it may be only a matter of time before
powerful states use the R2P merely as a pretext for instituting
changes in weaker nations to further their own interests, rather than
to protect at-risk civilians. 89 Already, the United States has stated
that its "responsibility to act" was only triggered in Libya "when
82 ICISS REPORT, supra note 3, 2.31.
83 See Haslett, supra note 1, at 197.

84

Id. at 197-98.

85 Hingst, supra note 18, at

253.

86 S.C. Res. 1973 (Mar. 17, 2011).
7 Including Russia, China, Indian, Brazil and South Africa, all of whom initially

supported intervention. Haslett, supra note 1, at 198.

88 Id.
89 See Castel, supra note 77, at 6-7; see also Carlo Focarelli, The Responsibility

to Protect Doctrine and HumanitarianIntervention: Too Many Ambiguitiesfor a
Working Doctrine, 13 J. CONFLICT & SEC. L. 191, 202 (2008).
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[their] interests and values are at stake," 90 suggesting that the R2P
didn't motivate its actions, but rather the United States' own
interests in the region forced it to act. 9 ' Such a use would taint the
ideals that the ICISS (and even the United Nations) had in mind
when proposing the R2P. It should not be used for powerful states
to benefit themselves, or right the "wrongs" that they may see in the
world; no single state should be able to condemn and interfere with
the conduct of another, since "there can be no objective
determination of the conduct of a state." 92 Only by the agreement of
multiple states can the R2P avoid becoming a tool of powerful states
93
seeking to extend their power and reach through "neocolonialism."
H.

R2P AS REGIONAL

PROTECTION

Thus far, this paper has discussed the modem use and
weaknesses of the R2P by both the international community, as well
as individual nations. This paper has argued that on the international
stage the R2P is a superfluous addition to the already adequate
powers of the Security Council to act in the face of grievous human
rights violations. 94 In addition, even when invoking the R2P, the
Security Council cannot act if its constituent members fail to find
the political will to undertake such actions. The dissent of even a
single permanent member means that a Security Council resolution,
even if invoking the R2P, will fail, decreasing its effectiveness on
the international stage. 95 On the national level though, the R2P can
also fail, since there is an alarming possibility that individual state's
will use (and to some degree already have used) the R2P to further
their own interests, rather than to protect the lives of innocent

90 Mohamed, supra note 10, at 333.
91 Id. at 334.

Castel, supra note 77, at 6.
93 Hingst, supra, at 18, at 235; see also Stacy-Ann Elcy, Theories of State
Compliance with InternationalLaw: Assessing the African Union's Ability to
92

Ensure State Compliance with the African Charter and Constitutive Act, 41 GA.
J. INT'L & COMP. L. 75 (2012).
94 See text accompanying note 49.
95 See text accompanying notes 51-55.
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civilians, thus paving the way for a 'neocolonial' period by
powerful, developed nations.
However, these failings do not necessarily spell the end of
the R2P. Instead, this paper proposes that, rather than being used by
the United Nations, or by individual states, the R2P would best be
used by "regional arrangements," as contemplated by the UN
Charter. 96 ICISS specifically called for "[g]reater involvement by
regional actors with intimate local knowledge" in its report,
suggesting that intervention by regional arrangement has received
some support in the international community. 9 7 In this way, the R2P
performs the functions (and achieves the goals) it was designed for,
while at the same time respecting the sovereignty of states. As will
be seen, invocation of the R2P to justify intervention by regional
organizations9" does still face some difficulties, but overall its use in
this context will best allow a concerned international community to
react to dangerous acts against innocent civilians and to best protect
innocent lives.
A. Advantages of ROs Using the R2P
Before discussing the advantage of ROs using the R2P, it is
important to discuss the context and method by which it would be
used. 99 A state, when joining a regional organization, agrees to
certain provisions. In theory,' 00 the charter (or treaty, agreement,
etc.) of that RO can include a clause allowing the RO to intervene

U.N. Charter arts. 52-54.
97 ICISS REPORT, supra note 3, 3.17, 3.39.
98 Though the UN Charter refers to these as "regional arrangements," art 52, this
paper will refer to such groups (e.g. the European Union, the African Union, etc.)
as Regional Organizations (ROs) which is the more common term used in the
literature related to them.
99 The idea that ROs should be a more dominant force in international politics is
not new. In the aftermath of WWII, Winston Churchill argued that a centralized
96

organization (i.e. the UN) should work closely with regional councils, who would

be the primary sources for "maintenance of international peace." Anthony Clark
Arend, The United Nations, Regional Organizations,and Military Operations:
The Past and the Present, 7 DUKE J. COMP. & INT'L L. 3, 5-8 (1996).
100 And in some cases, practice, see, e.g., AU Charter, supra note 21, art. 4(h).
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in the event of certain humanitarian circumstances 1 ' (including
situations that would justify calling for the R2P). In the event that
those circumstances occur in a member state, the RO would then be
able to intervene in order to protect the civilians of that country and
ensure regional safety and security, using either permanent troops
set aside for the purpose 10 2 or troops called upon from member states
103
as needed.
By only allowing the RO in which a state is a member to
intervene, it helps to prevent abuse by single, powerful nations who
seek to intervene for their own interest. 10 4 In this way, the RO
(which being closest to the internal conflict suffers the greatest risk
of either the conflict itself crossing boundaries or facing a refugee
crisis coming from the conflict) 10 5 can intervene immediately with
the goal of protecting civilians and preventing the conflict from
spreading. The threat of spillover also provides a greater incentive
for ROs to act, as opposed to the UN and other nations, which, not
seeing a threat to their own interests, would not be as willing to
intervene, despite the R2P. 106 ROs may also have cultural, historical,
or political ties to the target nation, allowing greater appreciation for
the problems faced as well as the effect that certain actions will have,
a perspective which an international intervention may lack. 107 As a
result, target nations may also be more amenable to intervention by
This paper will refer to such intervention clauses as "R2P clauses."
See, e.g., EUROPEAN EXTERNAL ACTION SERVICE, EU BATTLEGROUPS (2017),
https://eeas.europa.eu/headquarters/headQuarters-homepage/33557/eubattlegroups en.
01

102

103 See, e.g., UN Charter arts. 42-43.
104 See, e.g., Gray, supra note 9, at 98; Mohammad, supra note 10, at 333; see

also

OF
THE CAPACITY
SECURITY:
REGIONAL
RODRIGO TAVARES,
INTERNATIONAL ORGANIZATIONS 14 (2010).
105 Rep. of the UN High Comm'r for Refugees: Covering the Period 1 July 2015-

30 June 2016, U.N. Doc. A/71/12 (June 20, 2016); WILSON, supra note 107, at
190; see also, U.N. Reg'l Info. Ctr. for W. Eur., New Report: Developing
Countries Host 80% of Refugees, https://www.unric.org/en/world-refugee-

day/26978-new-report-developing-countries-host-80-of-refugees-.
106 TAVARES, supra note 104, at 13; GARY WILSON, THE UNITED NATIONS AND

COLLECTIVE SECURITY 190 (2017); see also RUTH B. RUSSELL, A HISTORY OF THE
UNITED NATIONS CHARTER: THE ROLE OF THE UNITED STATES, 1940-1945, at 105

(1958); Arend, supranote 99, at 5-8.
107 TAVARES, supra note 105, at 3; WILSON, supra note 106, at 190.
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ROs than by the United Nations or other powerful nations 10 8 and an
RO's proximity to the crisis also allows for faster response times to
the situation, as well as more cost effective missions overall.10 9
Finally, there is a growing consensus that most security threats in
the modem world occur on a regional basis, rather than just a
national or international basis,' 1 0 making ROs the logical choice for
undertaking duties under the R2P.
There are, of course, potential disadvantages to regional
action taken by ROs. It should not be assumed that membership in
an RO means that all member nations share cultures, histories, or
ROs often contain very diverse nations, especially
even interests.'
when the RO is continent spanning (as is the case of the African
Union).11 2 Beyond that, there is the risk that an RO is controlled by
the hegemony of powerful nations within it. 113 This is particularly
true when nations hold significantly more economic or military
power than other member states within the same RO.11 4 However,
these disadvantages are no more prominent in ROs than they are in
the international community as a whole," 5 and so should not heavily

108 TAVARES, supra note 105, at 13; WILSON, supra note 106, at 190; see also
Terry M. Mays, African Solutionsfor African Problems: The Changing Face of
African-MandatedPeace Operations,23 CONFLICT STUD. 2 (2003).
109 TAVARES, supra note 104, at 3; WILSON, supra note 106, at 190; see also ICISS
REPORT, supranote 3, 3.17.
110 BARRY BUZAN & OLE WEVER, REGIONS AND POWERS: THE STRUCTURE OF
INTERNATIONAL SECURITY (2003); TAVARES, supra note 104, at 3; see also
Rodrigo Tavares, UnderstandingRegional Peace and Security: A Frameworkfor
Analysis, 14 CONTEMP. POL. 107, 114 (2008).

111 U.N. SCOR, 65th Sess., 6257th mtg. at 29, U.N. Doc. S/PV.6257 (Jan. 13,
2010).
112 WILSON, supra note 106, at 191; see also U.N. Secretary-General,
Implementing the Responsibility to Protect:Accountabilityfor Prevention, 25,
U.N. Doc. A/71/1016-S/2017/556 (Aug. 10, 2017).
113 WILSON, supra note 106, at 191.
1 See id; see also Nico Krisch, International Law in Times of Hegemony:
Unequal Power and the Shaping of the InternationalLegal Order, 16 EUR. J.

INT'LL. 369,395,402-405.
115 ADEMOLA ABASS, REGIONAL ORGANISATIONS AND THE DEVELOPMENT OF

COLLECTIVE SECURITY: BEYOND CHAPTER VIII OF THE UN CHARTER 34-43

(2004).
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weigh against the preference for ROs to act before the UN when it
comes to purely regional matters of humanitarian intervention.
B. Bottoms Up: Overcoming Concerns of National
Sovereignty
Despite the advantages of the R2P being used by ROs, there
are a number of obstacles to overcome before intervention by ROs
can be considered "legal" in an international sense. 116 First, the
principle must be squared with the UN Charter's respect for the
"sovereign equality of all its Members"'1 17 and second, it must
overcome the UN Charter's prohibition against "the threat or use of
force against the territorial integrity or political independence of any
state."1 1 8 Though both concepts are closely related, this paper will
suggest several different approaches which intend to overcome
them.
As previously noted, intervention by force into another
sovereign nation without its consent or the Security Council's
authorization is prima facie illegal in the international
community.1 1 9 However, what this fails to take into account is a
state's sovereign right to limit its own sovereignty through treaties
and other international obligations. 120 The very purpose of an
international treaty is a limitation on a state's sovereignty, binding
it to certain obligations to which it consents. 12 1 One needn't look far
to find examples, 122 but one example stands out and is particularly

Though, as seen already, even illegal actions can still be considered justified
and legitimate in the international community, see Hingst, supra note 18, at 230.
117 UN Charter art. 2
1.
118 Id. art. 2 4.
119 See Powers, supra note 54, at 83-89.
120 See Julian Ku & John Yoo, Globalization and Sovereignty, 31 BERKELEY J.
INT'L L. 210, 220-230 (2013) (discussing how a State's sovereignty can and has
been limited, but only with the concept of that State); see also Georg Nolte,
Sovereignty as Responsibility?, 99 AM. SOC. INT'L L. PROC. 389, 389 (2005).
121 Castel, supra note 77, at 16.
122 See, e.g., Consolidated Version of the Treaty on European Union, Oct. 26,
2012, 2012 O.J. (C326) 47; Agreement Between the Government of Canada and
the Government of Argentina for the Promotion and Protection of Investments,
116
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relevant to the issue here: the UN Charter itself The very clauses
that allow the Security Council to authorize the use of force 123 show
that states may subject themselves to outside interference in their
internal affairs through international agreements. As such, states are
within their sovereign rights to join ROs with the stipulation that
24
those ROs can intervene in certain circumstances. 1
Alternatively, the R2P can be seen as a prerequisite for a
state to enjoy the full benefits of sovereignty in the international
community.' 25 The concept of a "sovereign state,' ' 126 despite its
increasing use in the international community since the creation of
the United Nations, 127 has lacked a firm definition in the
international community.128 A sovereign state, according to the
Montevideo Convention, 129 is one which contains: (1) a permanent
Arg.-Can., Nov. 5, 1991, 2467 U.N.T.S. 97; see also Ku & Yoo, supra note 120,
at 228.
123 Article 42 of the UN Charter authorizes "such action by air, sea, or land forces.
as may be necessary to maintain or restore international peace and security." U.N.
Charter art. 42.
124 This is a cornerstone of the African Union Charter allowing the African Union
to intervene in the event of "grave circumstances." AU Charter, supra note 21,
art. 4(h).
125 Haseltt, supra note 1, at 178-79.
126 This paper will only touch on the expansive debate regarding what constitutes
sovereignty. See generally, JOHN DUGARD, RECOGNITION AND THE UNITED
NATIONS (1987); RICHARD JOYCE, COMPETING SOVEREIGNTIES (2013); PAUL W.
KAHN, POLITICAL THEOLOGY: FOUR NEW CHAPTERS ON THE CONCEPT OF
SOVEREIGNTY (2011); STEPHEN D. KRASNER, SOVEREIGNTY: ORGANIZED
HYPOCRISY (1999); NEIL MACCORMICK, QUESTIONING SOVEREIGNTY: LAW,
STATE, AND NATION IN THE EUROPEAN COMMONWEALTH (1999); JORGE E.
NJIZIEZ, SOVEREIGNTY CONFLICTS AND INTERNATIONAL LAW AND POLITICS: A
DISTRIBUTIVE JUSTICE ISSUE (2017); CARL SCHMITT, POLITICAL THEOLOGY:
FOUR CHAPTERS ON THE CONCEPT OF SOVEREIGNTY (1985).
127 See, e.g., Andrea Chambers, National Sovereignty V Regionalism: Toward A
Common Fisheries Policy for Caricom (May 2012) (unpublished Master's thesis,
City University of New York) (on file with CUNY Academic Works); Charter of
the Organization of American States, Apr. 30, 1948, 119 U.N.T.S. 3 [hereinafter
OAS Charter].

128 See Rosalyn Cohen, The Concept ofStatehood in UnitedNations Practice,109
U. PA. L. REV. 1127, 1128 (1061); see also Jenik Radon, Sovereignty: A Political
Emotion, Not a Concept, 40 STAN. J. INT'L L. 195, 209 (2004).
129 Montevideo Convention on the Rights and Duties of States, Dec. 26, 1933, 49

Stat. 3097 [hereinafter Montevideo Convention].
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population, (2) a defined territory, (3) a government, and (4) the
capacity to enter into relations with other states. 30 Although the
Montevideo Convention was not universally ratified, it has since
become accepted practice throughout the international community,
thus earning the legal status of customary international law. 13' Even
with that definition, though, there is still controversy regarding the
actual meanings of each of those provisions. 132 The uncertainty
surrounding what constitutes a "sovereign state" has, to some
degree, been lessened by another concession by the international
community: that one of the ultimate expressions of sovereignty is
recognition of sovereignty by other sovereign states and
international organizations, 133 and in particular recognition of
sovereignty by the United Nations itself. 134 However, nowhere is the
the explicit authority to recognize new
United Nations given
35
sovereign states.1
Despite this uncertainty, a new understanding has emerged,
which grants external sovereignty1 36 only to states which fulfill their

13 0

Id. at art. 1.

Daniel Albahary, InternationalHuman Rights and Global Governance: The
End of National Sovereignty and the Emergence of a Suzerain World Polity, 18
MICH. ST. U. C.L. INT'L L. REv. 511, 522-24 (2010).
132 See Cohen, supra note 128, at 1133-1140; see also Kanishka Jayasuriya,
Globalization, Law, and the Transformation of Sovereignty: The Emergence of
131

GlobalRegulatory Governance, 6 IND. J. GLOBAL LEGAL STUD. 425 (1999).
133 See KRASNER, supra note 126, at 16-20; see also JOYCE, supra note 126;

Cohen, supra note 128, at 1142-44; Joshua Meltzer, State Sovereignty and the
Legitimacy of the WTO, 26 U. PA. J. INT'L ECON. L. 693 (2005).
134 DUGARD, supra note 126, at 41-72. There is also a debate about whether or not
the International Court of Justice can recognize sovereignty of states, although
most cases related to this deal with the extent of a State's sovereignty rather than
the recognition of a new sovereign state. See, e.g., Jurisdictional Immunities of
the State (Ger. v. It.), Judgement, 2012 I.C.J. 99 (Feb. 3); Territorial and Maritime
Dispute (Nicar. v. Colom.), Judgement, 2012 I.C.J. 624 (Nov. 19); Case
Concerning the Frontier Dispute (Benin v. Niger), Judgement, 2005 I.C.J. 90 (July
12). But see Accordance with International Law of the Unilateral Declaration of
Independence in Respect of Kosovo, Advisory Opinion, 2010 I.C.J. 403 (July 22).
135 See generally DUGARD, supra note 127, at 42-122.
136 That is, freedom from interference from other States,

supra note 3,

see, e.g., ICISS

1.35; Ku & Yoo, supranote 1200, at 227-28.
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obligations of internal sovereignty. 137 Of course, one of the
obligations of internal sovereignty is to protect citizens from gross
violations of their rights, including genocide and other crimes
against humanity. 138 Where a state fails in its "primary responsibility
to protect the individuals within it,"' 13 9 (i.e. in its internal
sovereignty) it should no longer be able to take advantage of the
benefits that external sovereignty would confer (i.e. noninterference from external states). 140 Alternatively, internal
sovereignty can be viewed as a state's obligations with respect to
human rights, 14' while external sovereignty relates to its obligations
42
with respect to other states. 1
While the UN Charter does require members to respect the
sovereign equality of other members, 143 countries which fail to
adequately protect their inhabitants are no longer "equally
sovereign" with the members who have upheld this responsibility
137 See ICISS REPORT, supra note 3,
1.35; see also Nt2n-EZ, supra note 126, at
32-33.
138ICISS REPORT, supra note 3, 1.35; see also Case Concerting Application of
the Convention in the Prevention and Punishment of the Crime of Genocide
(Bosn. & Herz. V. Serb. & Montenegro) 2007 I.C.J. 43, 438 (Feb. 26) (stating
that leadership of the Federal Republic of Yugoslavia had "violated its obligations
to prevent . . . genocide in such a manner as to engage its international
responsibility"); Gareth Evans, From Humanitarian Intervention to the
Responsibility to Protect,24 WIS. INT'L L.J. 703, 709 (2006) (declaring that to be
sovereign implies certain responsibilities, such as being responsible to one's own
citizens).
' Evans, supra note 139, at 708-09; see also Jeremy I. Levitt, The Responsibility
to Protect:A Beaver Without a Dam?, 25 MICH. J. INT'L. L. 135 (2003) (reviewing
INTERNATIONAL COMMISSION ON INTERVENTION AND STATE SOVEREIGNTY, THE
RESPONSIBILITY TO PROTECT (2001)).
40 A similar concept exists in the United States, where the concept of dignity is

used as a basis for overcoming the "internal sovereignty" of individual states. See
generally Judith Resnik & Julie Chi-hye Suk, Adding Insult to Injury: Questioning
the Role of Dignity in Conceptions of Sovereignty, 55 STAN. L. REv. 1921 (2003).
'4' Including all the fundamental freedoms guaranteed to human beings through
both the U.N. Charter and other international treaties. See Kofi Annan, Two
(Sept.
16,
1999),
ECONOMIST
Concepts
of
Sovereignty,
https://www.economist.com/node/324795.
142 Id.; see also ISRAEL DE JESUS BUTLER, UNRAVELLING SOVEREIGNTY: HUMAN
RIGHTS ACTORS AND THE STRUCTURE OF INTERNATIONAL LAW 18-23 (2007).

143U.N. Charter art. 2,

1.
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and thus should not be able to hide behind the language of the UN
Charter to protect themselves from outside intervention under the
144
R2P.
C. Top-down: Overcoming the UN's Prohibitionon the
Use of Force
Having overcome the bottom-up issue of national
sovereignty with respect to the R2P, there is a separate, top-down
issue to be overcome: the UN's total ban against the use of force in
Article 2.145 The previous section dealt with the idea of external
State intervention in a general sense and discussed why, under a
more modem understanding, the idea of state sovereignty does not
completely preclude intervention under the R2P. This Section will
deal more specifically with the R2P as undertaken by ROs and
explain why the UN Charter's prohibition against the use of force
will not preclude the lawful use of the R2P by ROs against their
member states. The article will suggest two arguments which
overcome this prohibition: (1) a sovereign state's ability to limit
their own sovereignty by entering into multilateral treaties; and (2)
the language of the UN Charter itself.
1. Limiting Sovereignty
The ban on the use of force applies not only to individual
member states but also ROs, 146 and so would seem to make any
intervention by ROs without Security Council authorization illegal
primafacie.147 However, such a restriction may not be as disabling
144
145

See CROSSLEY, supra note 61, at 55-57, 220-21.

With the exceptions of: self-defense (as per Article 51) or action authorized by

the Security Council (as per Article 42).
146 U.N. Charter art. 53 stating that "no enforcement action shall be taken under
regional arrangements or by regional agencies without the authorization of the
Security Council."
147 See Spencer Zifcak, The Responsibility to Protect, in THE USE OF FORCE IN

INTERNATIONAL LAW 571, 572-73 (Tarcisio Gazzini & Nicholas Tsagourias eds,
2012). The term "enforcement," which is not defined, has come under scrutiny,
but in general it seems accepted that any use of force without Security Council
authorization is illegal. See, e.g., Ana Peyro Llopis, Collective Security and the
International Enforcement of International Law: French and American
Perspectives, 58 ME. L. REv. 544, 547-51 (2006).
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as it appears at first. Article 2 of the UN Charter bars the use of force
"against the territorial integrity or political independence of any
state., 14 8 However, if states join ROs with an R2P clause (similar to
Article 4(h) of the AU Charter), then it cannot be seen as an act
against that state's territorial integrity or political independence if
the RO then intervenes according to that clause. In other words, if a
state has knowingly bound itself to a RO (as is its sovereign right),
then it cannot149 contest intervention under that authority, nor can
the United Nations contest that intervention since it does not violate
that state's sovereignty, territorial integrity,' 5 0 or political
independence.
Therefore, by joining a RO which contains a R2P clause,
states, as with any other treaty, are able to limit their sovereignty,
and the RO can intervene in strictly domestic affairs that would
normally be the purview of only the Security Council. In order to be
a legitimate intervention, the RO must have previously set forth
situations to which the R2P will apply,' 5 ' both to ensure that
member states have given their informed consent to R2P
intervention 15 and to prove the legitimacy of the intervention to the
Charter art. 2, 4.
149 Of course, States can argue that an intervention was not done according to the
terms of the treaty they signed and thus is invalid or illegitimate, see Rfidiger
41U.N.

Wolfrum, Legitimacy in International Law from a Legal Perspective: Some
Introductory Considerations, in LEGITIMACY IN INTERNATIONAL LAW 1, 6-19
(Riidiger Wolfrum & Volker Rbben eds., 2008); see also Gray, supra note 9, at
97; see generally DUGARD, supra note 126. In addition, it is important that there

should be due process for the determination of circumstances which justify
intervention via the R2P, see ABASS, supra note 115, at 57-59; DAN KUWALI, THE
RESPONSIBILITY TO PROTECT: IMPLEMENTATION OF ARTICLE 4(H) INTERVENTION

328-331 (2011); see also Mariano-Florentino Cu~llar, Reflection of Sovereignty
and Collective Security, 40 STAN. J. INT'L L. 211, 252 (2004); Castel, supra note
77, at 24-25.
150 Assuming that the RO restricts itself only to protecting innocent civilians and
does not overstep the bounds of its authority, see ABASS, supra note 115, at 61-

64; Discussion FollowingPresentationsby Georges Abi-Saab andErika de Wet,
in LEGITIMACY IN INTERNATIONAL LAW 155, 163-64 (Riidiger Wolfrum &

Volker R6ben eds., 2008).
151 Zifcak, supranote 147, at 590-91.
152 Winton P. Nagan & Aitza M. Haddad, Sovereignty in Theory and Practice, 13
SAN DIEGO INT'L L.J. 429, 450 (2012).
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international community. 153 As will be seen later, such a scheme is
already in place (to some extent) in the African Union, where
member states agree that the African Union has a "right . . . to
in respect of grave
intervene in a Member State
54

circumstances."'
Such clauses may run into conflict with Article 103 of the
UN Charter, whereby member states are prohibited from following
obligations which conflict with the UN Charter.' 55 In such case,
though, prohibiting the prior consent of the member states to be
bound by their own agreements, would be a violation of the
"sovereign equality" enshrined in Article 2(1). In addition, the
argument could be made that Article 103 only applies to member
states, and since ROs are not, by definition, full-fledged member
states of the UN, that they should not be bound by the same
clause. 156 In addition, beyond just the UN Charter, there are a myriad
of international treaties and agreements which protect human rights,
including the Universal Declaration of Human Rights' 57 and the
International Covenant on Civil and Political Rights,1 58 which
suggest that the United Nations recognizes the responsibility of all
59
sovereign states to protect their citizens. 1

153 See Castel, supra note 77, at 24.

21,
art.
4(h),
154
AU
Charter,
supra
note
https://au.int/sites/default/files/pages/32020-file-constitutiveact en.pdf.
155 "In the event of a conflict between the obligations of the Members of the United
Nations under the present Charter and their obligations under any other
international agreements, their obligations under the present Charter shall
prevail." U.N. Charter art. 103.
156 But see Eric P.J. Myjer & Nigel D. White, Peace Operations Conducted by
Regional Organizations and Arrangements, in THE HANDBOOK OF THE
INTERNATIONAL LAW OF MILITARY OPERATIONS 163, 179-82 (Terry D. Gill &
Dieter Fleck eds., 2010).
157

Universal Declaration of Human Rights, G.A. Res. 217 (111) A, U.N. Doc.

A/Res/3/217 A (Dec. 10, 1948), http://www.un-documents.net/a3r2l7a.htm.
158

International Covenant on Civil and Political Rights Dec. 16, 1966, 999

U.N.T.S.

171

https://treaties.un.org/doc/Treaties/1976/03/19760323 %200617%20AM/Ch IV 04.pdf).
159 See Haslett, supra note 1, at 179-80.

(1967),

[20191

THE RESPONSIBILITY TO PROTECT

2. The (Ambiguous) UN Charter
There are a number of ambiguities within the UN Charter
itself which leave open the possibility of ROs utilizing the R2P
within their own jurisdiction. First, Article 53 prohibits enforcement
actions taken by ROs without Security Council authorization, yet
nowhere in the Charter is "enforcement action" defmed. 160 Second,
Article 24 of the UN Charter grants the Security Council "primary"
responsibility for maintaining international peace and security, yet
Article 52 gives ROs the authority to deal with "appropriate" matters
of regional peace and security, suggesting that ROs are given some
secondary authority to deal with peace and security within their own
regions. 161
The requirement for Security Council authorization under
Article 53 reflects a concern at the time of drafting that emerging
ROs (e.g. NATO) might "act for their own ends" rather than in the
interest of international peace and security.1 62 Yet, despite this
concern, the lack of a clear definition has led scholars to disagree as
to what exactly constitutes an "enforcement action."' 163 In addition,
160 See Arend, supra note 100, at 23. This is despite the use of the term
"enforcement action" at various points in the Charter, such as Articles 2 and 50.
See also Michael Akehurst, Enforcement Action by Regional Agencies, with
SpecialReference to the OrganizationofAmerican States, 42 BRIT. Y.B. INT'L L.
175, 185-87 (1967); James E. Hickey, Jr., Challenges to Security Council
Monopoly Power Over the Use of Force in Enforcement Actions: The Case of
GENTIUM
69,
77
(2004),
Regional
Organizations, 10
IUS
https://law.ubalt.edu/centers/cicl/publications/docs/IusGentium10-2004.pdf.
161 See ABASS, supra note 115, at 110-14.
162 See Hickey, supra note 160, at 76.
163 See Gray, supra note 9, at 100; see also Arend, supra note 100, at 18. Some
claim that enforcement actions include actions with any amount of "coercion,"
such as sanctions and other economic measures. See HANS KELSEN, THE LAW OF
THE UNITED NATIONS 724 (1964); Llopis, supra note 147, at 549; Riidiger
Wolf-um, Der Beitrag Regionaler Abmachungen zur Friedenssichergun:
53
ZAoRV
576
(1993),
M6glichkeiten
und
Grezen,
http://www.zaoerv.de/53_1993/53_1993_3 a_576_602.pdf; see also Arend,
supra note 100, at 23-27; Mohamed, supra note 51, at 1201-02. Whereas other
scholars suggest that enforcement actions only refer to military actions, and that
economic measures can be undertaken without Security Council authorization.
See ABASS, supra note 115, at 45; W. Michael Reisman, Editorial Comments:
NATO's Kosovo Intervention, 93 AM. J. INT'L L.824, 838 (1999); see also Alan
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at several other points in the Charter, the phrase "preventive or
enforcement action" is used, 164 suggesting that there are two
possible types of action that can be taken. 165 Article 53, though, only
prohibits ROs from engaging in enforcement actions, but makes no
mention of preventive actions. As such, ROs using the R2P can be
argued to be taking preventive action,' 6 6 so long as they report such
actions to the Security Council, as per Article 54.167
There is a risk that this interpretation leaves too much power
to ROs to overcome the requirement for Security Council approval
68
and that they will use it to unduly interfere with member states.'
However, inorder for such actions to be legitimate in the first place
(i.e. to not interfere with the sovereignty of the target state 169) they
K. Henrikson, The UnitedNations and Regional Organizations: "King-Links" of
a "Global Chain," 7 DUKE J. COMP. & INT'L L. 35, 53-56 (1996),
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article= 13 74&context=djci
1.
164 U.N. Charter, arts. 2, 5, 5, 50.
165 Some scholars have argued that enforcement and preventive actions are the
same, despite the explicit distinction made by the Charter. See Timothy Kearly,
Regulation ofPreventive and Preemptive Force in the United Nations Charter:A
Search for Original Intent, 3 Wyo. L. Rev. 663, 701 (2003),
https://repository.uwyo. edu/cgi/viewcontent.cgi?referer=https://www.google.co
m/&httpsredir= 1&article= 1275&context=-wlr.
166 For example, preventing further loss of human life or preventing a national
humanitarian crisis from becoming an international one. See Eerie de Voider,
Regionalism Under the United Nations Framework: Exploring the Limits and
Possibilities for Regional Enforcement Action Under the UN Charter with a
Special Focus on Chapter VIII UN Charter (Aug. 2010) (unpublished Master's
thesis)
(on
file
with
the
Tilburg
University),
http://arno.uvt.nl/show.cgi?fid= 114833.
167 Which requires ROs to keep the Security Council informed of activities
undertaken "for the maintenance of international peace and security" regardless
of authorization by the Security Council, U.N. Charter art. 54.
168 See ANNE ORFORD, INTERNATIONAL AUTHORITY AND THE RESPONSIBILITY TO

PROTECT 179-80 (2011); WILSON, supra note 106, at 179-81; Eleanor Lumsden,

An Uneasy Peace: MultilateralMilitaryIntervention in Civil Wars, 35 N.Y.U. J.
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POL.

795,
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(2003),

https://digitalcommons.law.ggu.edu/cgi/viewcontent.cgi?article = 1512&context =
pubs.
169 Unlike Article 53, Article 2(4) makes no distinction between enforcement or
preventive action, but rather applies to any "threat or use of force" against another
state. U.N. Charter art. 53; U.N. Charter art. 2, 4.
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must be validly justified using the R2P, as set out by the R2P clauses
in the RO's founding charter. 70 Thus the R2P framework acts as a
check against rampant interference by ROs seeking changes in the
member states.
Beyond the ambiguity caused by the Charter's use of
preventive and enforcement action (along with its failure to define
the terms), Article 24(1) suggests an alternative justification for ROs
to intervene under the R2P.171 By conferring primary responsibility
for international peace and security to the Security Council, 172 it
suggests that secondary (and perhaps even tertiary) responsibility
rests with other bodies. 173 Logically, this secondary responsibility
should rest with ROs who, for the reasons explained above, are often
in the best position to appropriately respond to humanitarian crises
within their own member states. 174 In addition, Article 52(1)
reserves for ROs the authority to "deal[] with such matters relating
to the maintenance of international peace and security that are
appropriate for regional action" so long as such actions are
170 See supra text accompanying notes 147-150; see also
144, at 107-111.

CROSSLEY,

supra note

Article 24, 1 states that "[i]n order to ensure prompt and effective action by
the United Nations, its Members confer on the Security Council primary
responsibility for the maintenances of international peace and security.
(emphasis added), U.N. Charter art. 24, 1.
172 See U.N. SCOR, 65th Sess., 6257th mtg. at 19, U.N. Doc. S/PV.6257 (Jan. 13,
171

2010),

http://www.un.org/en/ga/search/viewdoc. asp?symbol=S/PV.6257;

Castel, supra note 77, at 24; Noemi Gal-Or, Africa's Response to R2P: The NonIndifference Approach and Global-Regional Cooperation, 7 GLOBAL RESP.
PROTECT 3, 27 (2015); Hickey, supra note 160, at 70; cfFocarelli, supra note 89,
at 205 (2008) (suggesting that the Security Council's "primary responsibility" is
actually secondary to a sovereign state's responsibility to protect its citizens, with
the Security Council only become responsible once the nation has failed in that
duty). But see James B. Steinberg, InternationalInvolvement in the Yugoslavia
Conflict, in LAW AND FORCE IN THE NEW INTERNATIONAL ORDER 55 (Lori

Damrosch & David Scheffer eds., 1991) (suggesting that "primary responsibility"
for dealing with the crisis in Yugoslavia lay with regional organizations).
173 This is certainly the opinion of the African Union, which declares the primary
responsibility for promoting peace, security, and stability in Africa rests with the

African Union's Peace and Security Council. Solemn Declaration on a Common
African Defence and Security Policy, Second Extraordinary Session, 29 (Feb.
28, 2004), http://www.peaceau.org/uploads/declaration-cadsp-en.pdf.
174 See supra Part III.
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"consistent with the Purposes and Principles of the United
Nations." 17 5 No other conditions are laid out within the Charter
which specifically forbid the use of force by ROs. 17 6 Therefore,
while still recognizing the primary responsibility of the Security
Council, secondary authority, in the case of the Security Council's
77
failure to act, should rest with the ROs. 1
D. R2P and the African Union
The new approach to the R2P explored by this paper
certainly has its drawbacks (though none as serious or as selfdefeating as the R2P's use in other contexts), but a practical example
can serve to show the advantages this new approach can offer. One
such example is the current terrorism crisis caused by the Boko
Haram insurgency in Nigeria,' 78 threatening both the political
integrity of the (secular) Nigerian state, as well as the peace and
79
security of innocent civilians both inside and outside the country. 1
Recognizing the threat posed by such a terrorist group, the
African Union has assembled multiple times to discuss the problem
and propose solutions.1 80 This includes the creation of a
Multinational Joint Task Force (MJTF), made up of troops from
U.N. Charter art. 52, 1.
Akehurst, supra note 160, at 177.
117 In the face on increasingly global complexity, the U.N. General Assembly has
recognized the increasing need for cooperation between the Security Council and
ROs and supports the principle that ROs have secondary authority. See U.N.
SCOR, 65th Sess., 6257th mtg. at 22, U.N. Doc. S/PV.6257 (Jan. 13, 2010); see
also U.N. GAOR, 59th Sess., 86th plen. mtg. at 16, U.N. Doc. A/59/PV.86 (Apr.
6,
2005),
https://documents-ddsny.un.org/doc/iUNDOC/GEN/N05/297/52/PDF/N0529752.pd?. OpenEement.
175
176
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Nigeria as well as nearby states.1 8 1 This task force, however, is
plagued by ambiguity, since Nigeria has (in the past especially)
declared that the Boko Haram crisis is a purely internal matter, thus
not permitting the MJTF to (legally) enter the country,182 and so it
is uncertain if it is merely acting as a "border force," or whether it
would enter Nigeria itself and attack militants directly. 183 In
addition, although the MJTF has the endorsement of the African
Union, it is not itself a part of the Union. Instead, the AU has a task
force that would be ready to fight Boko Haram in Nigeria, but which
has not received approval from the UN Security Council, thus
84
making any use of force illegal. 1
If the R2P approach as explained in this paper were adopted,
it would help to alleviate this situation. Instead of being required to
wait for Security Council approval, the African Union, which is in
the best position to evaluate the situation, especially through
Nigeria's neighbors,' 85 would be able to determine the need for
intervention in order to protect civilians' 8 6 and to intervene even
against the protests of the Nigerian government, which
would have
87
clearly failed in its duty to protect innocent civilians. 1
Having already recognized the risk to civilians and national
integrity in Nigeria, the African Union, under the current R2P, has
not been as effective as it could be in countering the threat due to
inaction by the United Nations as well as resistance by Nigeria
itself . 8 If the R2P, as understood in this paper, is recognized on the
international stage, it might provide a much more effective platform
for states to tackle the threat of terrorism throughout the world.

181

Id. at 236.

182 Boko Haram Crisis: African Union Backs Regional Force of 7,500 Troops,

BBC (Jan. 30, 2015), http://www.bbc.co.uk/news/world-africa-31057147.
183 Id.
'8

185

Abugbilla, supra note 180, at 236.
Id. at 237.

186 See Buchanan-Clarke, supra note 178, at 8-9.
187 See text accompanying notes 31-38.
188 This is not to say that no progress has been made,

see African Union (Assembly
of the Union), Decision on the Report of the Peace and Security Council on its
Activities and the State of Peace and Security in Africa (AU Addis Ababa 2017)
Doc. Assembly/AU/4(XX[X).
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GOING FORWARD: HOW TO IWLEMENT THE

R2P

Thus far, this paper has focused on the current state of the
R2P as well as the way by which it can be implemented by the
current legal regime. However, this does not mean that the R2P has
not evolved over the years, nor does it mean that it cannot also
evolve in the future. This Part will explore potential avenue for
moving forward with the R2P, namely through actions which either
the United Nations, the Security Council, or the international
community at large can take to ensure that the R2P is properly
incorporated into international jurisprudence rather than having to
rely on the arguments made earlier in this paper. This Part will focus
on three actions which will go a long way toward legitimizing the
R2P as a tool to be used by ROs.
First, the charters of various ROs will need to incorporate
R2P clauses, to properly inform their member states of the duties
required of them when joining the RO. 189 Second, express
recognition of not only the concept of the R2P but also methodology
as to its implementation should be put forth by the UN Security
Council. 190 Third, the R2P must gain recognition by the
international community, so that even without an explicit binding
agreement creating it, the R2P can still be recognized and binding
as customary international law. 191
At the time of writing, R2P clauses are not prevalent in the
founding charters of many ROs.' 92 In fact, some expressly refute the
RO's ability to interfere with internal matters pertaining to only one
member. 193 In order for the R2P proposed by this paper to be
effective, though, ROs must incorporate R2P clauses as a
fundamental part of their charters. This not only gives proper notice
to member states of what their obligations would be in case the RO
189

Mehrdad Payandeh, Note, With GreatPower Comes GreatResponsibility? The

Concept of the Responsibility to Protect Within the Process of International

Lawmaking, 35 YALE J. INT'L L. 469, 481-82 (2010).
190 See Akehurst, supra note 160, at 176-77.
191 See Hingst, supra note 18, at 241-44.
192 One of the few Charters which expressly

Article 4(h) of the A.U. Charter.

193 See, e.g., OAS Charter, art. 19.

allow for a "right to intervene" is
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undertakes R2P interventions, 194 but also informs them of the
1 95
circumstances under which the RO can intervene in their affairs.'
In addition, by enumerating the conditions and procedures for
intervention under the R2P, ROs allow for consistent application of
the R2p, 196 which helps correct a major criticism of the R2P up until
now. 197
Beyond the inclusion of R2P clauses, in order for the R2P to
gain international traction, it must be not only acknowledged, but to
some degree accepted by the UN Security Council. Despite the
arguments made earlier, ROs will be understandably hesitant to
implement and enforce R2P clauses if they run any risk of conflict
with the Security Council. 198 To this end, the Security Council has
acknowledged the R2P, and even used R2P language in some
resolutions. 199 However, this is far from acknowledging ROs right
to implement their own R2P clauses. Various methods have been
suggested for the Security Council to approve of the R2P, but one
of the most promising involves a modified veto system in place for
humanitarian crises.2 0 0 Under this system, the permanent members
of the Security Council would refrain from using their veto in

194

See Curtis A. Bradley & Jack L. Goldsmith, Treaties, Human Rights, and

Conditional Consent, 149 U. PA. L. REv. 399, 425-28 (2000); see also KRASNER,

supra note 126, at 33-36.
195 See Focarelli, supra note 172, at 211-12.
196 See Koester, supra note 53, at 383.
197 ICISS REPORT, Int'l Comm'n on Intervention Sovereignty, The Responsibility
to Protect, http://responsibilitytoprotect.org/ICISS%2OReport.pdf (2001), 1.10;
Haslett, supranote 1, at 190; Levitt, supra note 139, at 169-71.
198 See WILSON, supra note 106, at 200-214.
199 S.C. Res. 1706 (Aug. 31, 2006); S.C. Res. 1674 (Apr. 28, 2004); see also Sheri
P. Rosenberg, Responsibility to Protect: A Frameworkfor Prevention, 1 GLOBAL
RESPONSIBILITY TO PROTECT 442, 444 (2009).
200 ICISS REPORT, Int'l Comm'n on Intervention Sovereignty, The Responsibility

to Protect, http://responsibilitytoprotect.org/ICISS%20Report.pdf (2001),
6.21;Rebecca J. Hamilton, The Responsibility to Protect: From Document to
Doctrine-But What of Implementation?, 19 HARV. HUM. RTS. J. 289, 291, 297
(2006).
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"situations of mass atrocities., 20 1 As discussed earlier, 20 2 it is
difficult for the Security Council to find the political will to pass
many resolutions. Despite many good intentions, 2 3 the Security
Council still finds it difficult to justify and pass resolutions for
intervention under the R2P.
But creation of this veto system would better allow the
Security Council to pass a different kind of resolution: specific one
which allows ROs to intervene, rather than forcing UN Member
States to intervene. Following the determination by an RO of a
situation that calls for R2P intervention, 20 4 the RO can inform the
Security Council of its intention to intervene, 20 5 under the specific
terms of its own R2P clause. From there, the Security Council would
merely need to approve the RO's own plan for intervention. In this
way, the Security Council needn't mobilize its own forces (or those
of its members) to deal with the crisis, 2 6 but rather rely only the
forces that the RO already has in place for such instances,20 7 which
removes another concern that UN Member States might have to
20 8
intervention: cost.
With the modified veto system in place, permanent members
could not use their veto in order to prevent such action. Instead their
only recourse would be to argue that the determination of a
humanitarian crisis for which the R2P would be appropriate is
mistaken. This has the added benefit of helping to prevent abuse of
201 NAOMI KIKOLER, GLOB. CTR. FOR THE RESPONSIBILITY TO PROTECT, THE
GLOBAL POLITICS
OF THE DEVELOPMENT
AND EVOLUTION OF THE
RESPONSIBILITY TO PROTECT 11 (2009); see also Payandeh, supra note 189, at

474; Rose, supra note 58, at 224.
202 See supra note 50 and accompanying text.
203 Albahary, supra note 131, at 531-35.
204 See TAVARES, supra note 104, at 23-34 (discussing the operational capacity of
the African Union to implement the R2P).

In accordance with U.N. Charter art. 54.
See U.N. Secretary-General, Implementing the Responsibility to Protect, 18,
U.N. Doc. A/63/677 (Jan. 12, 2009).
205
206

207 See, e.g.,
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CAPABILITY (2002); KUWAL , supra note 149, at 201-06.
208 ABASS, supra note 115, at 175-78; Castel, supra note 77, at 20 (stating that the
costs of humanitarian intervention would be borne by the intervening states, not

the United Nations).
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the doctrine by ROs, 2 09 since the Security Council would still act as
a last line of defense, rather than as the primary motivator.2 1 °
One final avenue of evolution for the Responsibility 21to1
Protect is for it to become customary international law.
Determination of customary international law requires finding two
components: evidence of state practice and accompanying opinio
juris.212 Thus far, there has been ample evidence within the UN
General Assembly that shows evidence of opiniojuris, yet the R2P
as accepted by the General Assembly does not follow the same
principles at the R2P set forth in this Article.2 13 As accepted by the
General Assembly, the R2P still relies entirely on action and
authorization by the Security Council, rather than allowing ROs to
act without such authorization. In addition, state practice with regard
to the R2P is inconsistent and ambiguous, 2 14 with states rarely using
the R2P as justification for their actions, relying instead on other
justifications, despite the R2P's clear applicability. 2 15 In order for
the R2P to have a chance at becoming an international norm, it must
be embraced more fully and more consistently by both large and
small nations, as well as by ROs generally. Only then will the R2P
209 The threshold for intervention would still be high in the first place, making

abuse of the doctrine much more difficult, see Gregory C. Shaffer & Mark A.
Pollack, Hard Versus Soft Law in InternationalSecurity, 52 B.C. L. REV. 1147,

1222-23 (2011).

210 See Haslett supra note 1, at 216.
211 Payandeh, supra note 189, at 480-85; Chelsea O'Donnell, The Development
of the Responsibility to Protect: An Examination of the Debate over the Legality
of HumanitarianIntervention, 24 DUKE J. COMP. & INT'L L. 557, 578-83 (2014);
see also Shaffer & Pollack, supranote 209, at 1153-59.
212 J. Patrick Kelly, The Twilight of CustomaryInternationalLaw, 40 VA. J. INT'L
L. 449, 459 (2000); Richard B. Lillich, The Growing Importance of Customary
InternationalHuman Rights Law, 25 25 GA. J. INT'L & COMP. L. 1, 14 (1995);
Payandeh, supra note 189, at 489; Jianming Shen, National Sovereignty and
Human Rights in a Positive Law Context, 26 BROOK. J. INT'L L. 417, 444-46
(2000); see also PETER MALANCZUK, AKEHURST'S MODERN INTRODUCTION TO
INTERNATIONAL LAW 49 (7th ed. 1997).
213 See Focarelli, supra note 172, at 211.
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NORMs, DISCOURSE, AND STATE PRACTICE 23 (2006); Koester, supra note 18, at
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L. REV. 15, 22 (2011).
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obtain the consistent state practice and opinio juris it needs to
2 16
become binding international law.
CONCLUSION

The twenty-first century has seen the international
community take a new interest in protecting human rights across the
globe, particularly through recognition of every state's
Responsibility to Protect. However, despite the lofty goals that the
International Commission on Intervention and State Sovereignty set
out to meet in developing the Responsibility to Protect, it has failed
to live up to these ambitions. Plagued by inaction within the United
Nations Security Council as well as the potential for misuse by
individually powerful States, the R2P has been used, at best,
intermittently and, at most, as secondary justification for
intervention.
This Article has addressed the modem weaknesses of the
R2P and suggested a new way to use the R2P: as justification for
regional organizations to intervene in member states. Using both the
modern legal landscape as well as suggesting possible routes going
forward, this Article has shown how the R2P can be integrated into
the charters of various regional organizations as well as how use of
the R2P can be legal despite silence by the UN Security Council.
Although this new method of justification is not without its
weaknesses, it goes a long way towards improving the R2P as it
stands today and helping it to fulfill the ambitious agenda the ICISS
intended.
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