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TO: CLIENTS AND OTHER FRIENDS OF THE FIRM 
Each year around this time we take the opportunity to review select electric and gas transactions and other 
significant industry developments over the past year and offer our views on what they may mean for the coming 
year.  

The dollar volume of mergers and acquisitions in the U.S. electric and gas (excluding upstream oil and gas) 
industry during 2018 set a new high-water mark.  Deal volume for transactions in the United States was over $359 
billion, well above the $213 billion recorded in 2017.1     

The entire increase, however, was the result of increased activity in the midstream, pipeline and MLP space where 
transaction volume was over $285 billion, more than twice the volume recorded in any previous year. As we 
discuss in more detail below, two factors were driving this extraordinary transaction volume – MLPs being 
acquired by their sponsors and continued consolidation in the sector.  Transactions among regulated electric 
utilities also decreased slightly to $32.7 billion from $36.5 billion in 2017.  The two largest transactions involving 
regulated electric companies were Dominion Energy’s acquisition of SCANA Corporation and the acquisition of 
Vectren Corporation by CenterPoint Energy.  Among LDCs, volume dropped to $4.8 billion from a relatively high 
$8.6 billion in 2017.  The only major LDC transaction announced in 2018 was the acquisition of Pennsylvania 
Natural Gas by Aqua America from SteelRiver Infrastructure Partners.  Volume of transactions announced 
involving electric generation assets fell dramatically to $7.3 billion from $32.5 billion in 2017 due to the absence of 
any major transactions like Calpine’s going private transaction and the merger of Dynegy and Vistra Energy, both 

                                                      
1  Source: S&P Global, SNL Energy, transactions with announced transaction values of $100 million or more.   
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of which were announced in 2017.  Transaction volume for renewable generation assets also jumped to $21.4 
billion in 2018, up from $13.1 billion in 2017, which in turn was a significant increase from $6.6 billion in 2016.  The 
water sector also was unusually active during 2018.  Deal volume was over $6 billion, most of which was 
accounted for by the struggle for control of Connecticut Water Service and SJW Group.  Some of these 
transactions are discussed in more detail below.   

The discussion below covers the following areas: 

• Regulated Utilities  

• Independent Power Producers and Generation Assets 

• Master Limited Partnerships and YieldCos  

• Renewables 

• Tax Reform Act – Impact on Renewables 

• Environmental Regulation and Litigation 

• Liquified Natural Gas (LNG)  

• Project Finance  

• Latin America and the Caribbean 

• Africa 

REGULATED UTILITIES 
Electric utilities faced several macro headwinds during 2018, including increasing interest rates and a need by 
many companies for additional equity to offset the effects of tax reform. Despite these factors, the M&A market 
for regulated utilities remained robust with valuations high and deal terms very seller-favorable. Reverse break-up 
fees remained a staple of acquisition agreements. The charts attached to this memo show some of the key metrics 
for transactions involving regulated electric and gas companies since 2013.  

2018 began with six major mergers or acquisitions pending – the Westar/Great Plains MOE, Sempra’s acquisition 
of Energy Future Holdings and Oncor, AltaGas’ acquisition of WGL Holdings, Hydro One’s acquisition of Avista, 
SJI’s acquisition of Elizabethtown Gas from Southern Company Gas and Dominion’s acquisition of SCANA 
(announced on the first business day of 2018 but discussed extensively in last year’s memo). After difficult 
regulatory processes during 2017, both the Westar/Great Plains and EFH transactions closed uneventfully in 2018. 
Similarly, both the AltaGas/WGL and SJI/Elizabethtown Gas transactions reached closing without significant 
difficulties. Things were not as easy in the case of Hydro One/Avista and Dominion/SCANA.  

The Avista transaction appeared to be on track until political issues in Ontario resulted in a change of the Hydro 
One management team initiated by Hydro One’s largest shareholder, the Ontario provincial government. After 
that, regulators in Washington, Idaho and Oregon questioned the influence the Ontario government might have 
over a combined company. Citing these concerns, the Washington Utilities and Transportation Commission 
denied approval for themerger in a December 5, 2018 order. The WUTC order was followed by an order of the 
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Idaho Public Utilities Commission on January 3, 2019 denying approval of the transaction and on January 14, 2019 
by an order from Oregon regulators suspending the approval proceeding. The WUTC also effectively denied the 
companies’ requests for reconsideration and rehearing by taking no action within 20 days of the requests. Faced 
with no alternative, on January 23, 2019, the companies announced that they had terminated their acquisition 
agreement. Upon the termination, Hydro One paid Avista the reverse break-up fee of $103 million as required by 
the agreement.  

Although the process was by no means smooth, the Dominion/SCANA transaction fared better in the end than the 
Avista deal. Dominion initially offered to purchase SCANA in January 2018 which included $1.3 billion in partial 
refunds to SCE&G power customers whose rates were increased to help pay for SCANA’s failed nuclear expansion 
program. This offer was not universally popular because South Carolina customers would still be charged for a 
portion of the abandoned nuclear project costs. In June 2018, the South Carolina legislature passed a bill that 
would temporarily reduce SCE&G’s electric rates to reduce the burden on customers for the failed nuclear 
program costs. In October 2018, and then again in November 2018, Dominion proposed revised offers which 
included further rate reductions for customers. On December 14, 2018, over the objections of protestors, the 
Public Service Commission of South Carolina unanimously voted to approve the Dominion/SCANA merger. After a 
difficult process, the transaction closed on January 1, 2019.  

VECTREN/CENTERPOINT ENERGY 

In what was arguably the only plain vanilla acquisition of a regulated utility announced during 2018, on April 23, 
2018, CenterPoint Energy announced that it would acquire Vectren Corp. for $72.00 per share in cash. The 
transaction had an equity value of approximately $6 billion plus the assumption of $2.4 billion of Vectren debt. 
The price represented a premium of about 10% to the pre-announcement price of Vectren’s stock, but there had 
been rumors of a deal for months so the premium to unaffected price was substantially higher. Transaction terms 
included a reverse breakup fee of $210 million.  

The transaction was subject to approval of Vectren’s shareholders, the FERC and the FCC as well as HSR clearance. 
The merger agreement contained an unusual provision with respect to state regulatory review of the transaction. 
Although approval of the transaction was not required in either Indiana or Ohio, the parties agreed to make 
informational filings with the utility commissions in both states. The merger was conditioned on receipt of orders 
from both regulators, although the merger agreement expressly provided that those orders could be approving, 
denying or deferring the applications. All the regulator had to do was take some action in an order in order to 
satisfy the closing condition.  

The approval process went smoothly, with HSR clearance granted on June 26, 2018, FCC approval received on July 
24, 2018, shareholder approval on August 28, 2018 and FERC approval on October 5, 2018. On January 16, 2019, 
the Indiana Utility Regulatory Commission issued an order voicing support for the transaction, and a similar order 
was issued by the Public Utilities Commission of Ohio on January 30, 2019. The transaction closed on February 1, 
2019.  

Evansville, Ind.-headquartered Vectren serves more than 1 million natural gas customers in Indiana and Ohio, and 
145,000 electric customers in Indiana. The company also owns infrastructure services and energy services 
businesses, which CenterPoint Energy intends to continue operating out of Indiana. The combined company has 
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electric and natural gas delivery operations in eight states with assets totaling $29 billion. At deal closing, 
CenterPoint President and CEO Scott Prochazka assumed the same roles for the combined company. CenterPoint 
Energy also established a chief business officer for Vectren's electric business, who directly reports to the CEO. 

SOUTHERN/NEXTERA/GULF POWER 

On May 21, 2018, Southern Company announced that it had entered into an agreement to sell Gulf Power 
Company to NextEra Energy for $4.4 billion. The companies also entered into separate agreements pursuant to 
which Southern would sell NextEra Southern’s Florida City Gas operations for $530 million and two Florida power 
plants for $195 million. The stated purpose of the transactions was to reduce debt and improve Southern 
Company’ balance sheet.  

The transaction was subject to customary closing conditions including termination of the HSR waiting period, 
approval by the FERC and the FCC, the entry into certain ancillary agreements, including transmission-related 
agreements and a transition services agreement, among the parties and their affiliates and other customary 
closing conditions. Approval by the Florida commission was not required. The transaction was completed on 
January 1, 2019.  

AQUA AMERICA/PNG/STEELRIVER 

On October 23, 2018, Aqua America, Inc. announced that it would acquire Peoples Natural Gas Company and its 
affiliated local distribution companies from SteelRiver Infrastructure Partners in an all-cash transaction reflecting 
an enterprise value of $4.275 billion, including approximately $1.3 billion of debt. The transaction represents an 
unusual departure for a water company, which have traditionally focused acquisitions on the water sector. In the 
press release announcing the transaction, Aqua America asserted that the transaction “marks the creation of a 
new infrastructure company that will be uniquely positioned to have a powerful impact on improving the nation’s 
infrastructure reliability, quality of life and economic prosperity.”  

The multi-platform entity brings together the second-largest U.S. water utility and fifth-largest U.S. stand-alone 
natural gas local distribution company (based on customers), and will serve 1.74 million customer connections, 
which represent approximately 5 million people. In 2019, the new company will have approximately $10.8 billion in 
assets and a projected U.S. regulated rate base of over $7.2 billion. The transaction is not expected to have any 
impact on rates.  

The combined enterprise will be among the largest publicly traded water utilities and natural gas local distribution 
companies in the U.S., uniquely positioned to meaningfully contribute to the nation’s natural gas and water 
infrastructure reliability. The transaction will bring together two companies that each have more than 130 years of 
service and proven track records of operational efficiency, complementary service territories and strong regulatory 
compliance.  

The transaction is subject to customary regulatory approvals, including state approvals in Pennsylvania, Kentucky 
and West Virginia. The companies have stated that they expect the transaction to close in mid-2019. 
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CONNECTICUT WATER SERVICE/SJW/EVERSOURCE/CALIFORNIA WATER SERVICE 

Also, during 2018, the normally quiet water sector also was the scene of a classic hostile battle for control, 
including dual overbids, a hostile tender offer, a contested proxy solicitation and regulatory interventions by a 
competing bidder. The saga began with the announcement of a proposed merger of equals between Connecticut 
Water Service, Inc. and SJW Group, a similarlysized California-based water company. The companies had initially 
discussed the possibility of a merger in 2016 but decided not to proceed at that time. In 2017, the CEO of CWS at 
the time of the 2016 discussions became the CEO of SJW. A few weeks after his appointment, the new CEO of SJW 
contacted CWS to enquire about renewing the MOE discussions. CWS expressed interest and the ensuing 
discussions led to the announcement on March 15, 2018 that the companies had agreed to merge in a transaction 
valued at about $740 million. Under the proposed transaction, CWS shareholders were to receive 1.1375 shares of 
SJW common stock for each share of CWS common stock, which the companies indicated had a value of about 
$61.86 per share based on the prior day closing stock prices and represented about an 18% premium for CWS 
shareholders. The transaction was subject to approval by each company’s shareholders and regulators in 
Connecticut and Maine, among others. The proposed board split was 7 directors to SJW and 5 to CWS, which was 
roughly proportional to the respective postclosing share ownership percentages of the two shareholder groups. 
Significantly, the CWS shareholder vote required a two-thirds super-majority. 

On April 4, 2018, SJW received an unsolicited non-binding indication of interest from California Water Service 
Group proposing to acquire SJW for $68.25 per share in cash. The following day, CWS received an unsolicited 
proposal from Eversource Energy proposing to acquire all of the outstanding shares of CWS common stock for 
$63.50 per share in cash and/or Eversource common stock at the election of CWS shareholders. Eversource had 
recently acquired another water company in Connecticut and had approached CWS about a potential transaction 
in late 2017 but had been rebuffed. Both CWS and SJW rejected the overbids and reaffirmed their commitment to 
move forward with the proposed MOE. 

For the next several weeks, the companies engaged in the predictable back and forth attempting to convince 
shareholders of the respective merits of their proposals and the lack thereof in the competing proposals. On May 
30, 2018, CWS and SJW executed an amended merger agreement that provided for CWS to conduct a so-called 
“go shop” process in which it would actively solicit potential acquirers as an alternative to the SJW merger. In the 
go shop process, CWS’ financial advisor contacted 50 potential acquirers of CWS. Eversource was invited to 
participate in the go shop process, but apparently opted not to participate. In the meantime, CalWater reiterated 
its $68.25 per share acquisition proposal for SJW and initiated a formal tender offer for the shares of SJW. 

On the regulatory front, Eversource attempted to obtain party status or intervene in the Connecticut and Maine 
proceedings to approve the CWS/SJW merger.  The Connecticut commission demurred, dismissing CWS’ petition 
without prejudice on the ground that it was not ripe for review in light of the go shop process.  Meanwhile, the 
General Counsel of the California Public Utilities Commission directed SJW to seek CPUC approval of the MOE 
with CWS.   

The go-shop process ended in mid-June and did not result in any meaningful alternative proposals being 
received.  This left CWS pursuing the proxy solicitation to obtain shareholder approval for the MOE with 
Eversource soliciting proxies against the MOE and SJW defending itself against CalWater’s tender offer and trying 
to avoid having to obtain regulatory approval in California.  In early July, following a meeting between the CEOs of 
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CWS and Eversource, Eversource sweetened its offer to $64.00 per share (or $66.00 if CWS terminated the 
agreement with SJW without paying a break-up fee, not a customary occurrence when a merger agreement is 
terminated to accept an alternative proposal) and providing a series of benefits to employees and ratepayers of 
CWS.  In its response, CWS rejected the revised proposal, indicated that it would be prepared to discuss a 
transaction with Eversource at a price of more than $69.50 per share and provided its analysis of why the price 
propose by Eversource was inadequate.  Eversource declined to enter into discussions and reiterated the proposal 
then on the table.  

In late July, the companies, apparently concerned that CWS would not be able to obtain shareholder approval for 
the MOE in light of the cash offers that had been made by Eversource, began discussions about restructuring the 
transaction as a cash acquisition of CWS by SJW.  On August 5, 2018, the companies announced a revised 
transaction in which SJW would acquire CWS for $70.00 per share in cash.  The restructured transaction would not 
require approval of SJW shareholders. 

A few days later, SJW received a revised proposal from CalWater to acquire SJW at $70.00 per share in cash.  SJW 
rejected the new offer a few days later.  Finally, on August 17, 2018, CalWater withdrew its pending tender offer, 
ending that element of the saga.   

Meanwhile, on the regulatory front, the California commission had opened an investigation into whether it had 
jurisdiction to approve the merger with CWS and Maine and Connecticut ruled that Eversource could participate 
in the proceedings regarding the merger, although Connecticut did limit the issues with respect to which 
Eversource could participate.  Once its ability to participate in the proceedings was clarified, Eversource began 
discovery with respect to the merger and the go shop process.  The skirmishing in the Maine and Connecticut 
proceedings continued with Eversource apparently undeterred by the higher price SJW was now offering for CWS. 

On November 16, 2018, the CWS shareholders approved the merger.  The regulatory process continues.  On 
February 21, 2019, CWS announced that it intends to refile its applications in Connecticut and Maine to address 
concerns expressed by the Connecticut commission.  The company’s public position is that it expects the 
transaction to close in the first quarter of 2019.  While that date may be slightly optimistic, the transaction does 
seem to be on track for a closing sometime in the next few months if regulatory concerns can be satisfied. 

SHAREHOLDER ACTIVISM IN THE ENERGY/UTILITY INDUSTRY 

Over the past few years, activism has become a more significant issue for power and utility companies.  Non-
public activities by activists have become more common as have publicly disclosed activist campaigns.  This trend 
continued in 2018.  Until recently, significant activist campaigns involving utilities were not common.  Many IPPs 
and utilities, including AES, Ameren, Dominion Resources, DTE Energy, Duke Energy, PNM Resources and Xcel 
Energy, were subject to activist inquiries on climate change, but activist campaigns involving the deployment of 
significant amounts of capital were rare.  Activists were involved in National Fuel Gas Company for many years, 
largely without success.  In 2017, NRG Energy was targeted by Elliott Management and Bluescape Resources in a 
significant initiative that led to a series of significant asset divestitures.    

The level of activity increased in 2018.  Early in the year, AES appointed Jeffrey Ubben, the founder and CEO of 
ValueAct Capital, to its board of directors.  Reportedly, Mr. Ubben is supportive of AES’ efforts to shift its business 
focus away from coal and toward cleaner forms of energy such as solar and battery storage.  A group in investors 
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led by Elliott and Bluescape took a large equity position in FirstEnergy Corp. to help that company strengthen its 
balance sheet and facilitate its transition to a fully regulated utility.  Elliott and Bluescape surfaced again in June 
with a sizeable investment in Sempra Energy.  After threatening to launch a proxy fight and publicizing a plan they 
believed would create between $11 billion and $16 billion of value creation, Sempra entered into a cooperation 
agreement with the activists, agreeing to refresh its board of directors and undertake a strategic review that 
already has resulted in several significant asset divestitures. 

The most significant activist threat so far in 2019 has been BlueMountain Capital’s challenge to the PG&E 
Corporation’s bankruptcy reorganization, coupled with a threat to seek to replace the PG&E Board of Directors at 
the annual meeting scheduled for May 21, 2019.  On March 1st, BlueMountain disclosed its slate of 13 individuals 
as nominees for director of PG&E, many of whom are well-respected in the industry and beyond.  At this point, it 
is impossible to say how this situation will develop, but it is certain to be interesting over the next few months.   

INDEPENDENT POWER PRODUCERS AND GENERATION ASSETS 
The unregulated side of the electric industry saw another uptick in M&A activity, with approximately $15.1 billion 
in electric generation transactions announced in 2018, down from $35.9 billion in 2017 and $24.1 billion in 2016. A 
large portion of the decrease in the aggregate transaction total change can be attributed to the Calpine/ECP 
transaction and the Dynegy/Vistra transaction which were both announced in 2017.  Much of the value in 2018 is 
due to numerous dispositions of renewables assets, including the GIP/NRG transaction described below. 

DYNEGY/VISTRA 

On April 9, 2018, Vistra Energy Inc. (Vistra) and Dynegy Inc. (Dynegy) closed on the merger of Dynegy with and 
into a Vistra subsidiary in an all-stock deal. Vistra was formed in 2016 after TCEH, parent of TXU Energy and 
Luminant, emerged from bankruptcy in a tax-free spinoff from Energy Future Holdings Corp. and later renamed 
Vistra. Vistra exchanged 0.652 shares of its common stock to acquire each outstanding common shares of Dynegy. 
In addition, each outstanding 5.375% mandatory convertible preferred stock of Dynegy was converted 
automatically at an exchange ratio of 3.2258 common shares of Dynegy. Vistra also assumed approximately $8.0 
billion net debt of Dynegy.  

The combined company, Vistra Energy Corp (NYSE: VST) has a combined market capitalization of approximately 
$13 billion and owns approximately 40 gigawatts of electric generation capacity.  Of that capacity, more than 60% 
is natural gas-fueled, and 84% is in the ERCOT, PJM, and ISO-NE power markets. The parties previously entered 
into a definitive agreement in October 2017, received New York PSC approval in February 2018 and received FERC 
approval in April 2018 (in addition to other regulatory approvals). 

CALPINE/ENERGY CAPITAL PARTNERS 

On March 8, 2018, Energy Capital Partners, along with a consortium of investors led by Access Industries and 
Canada Pension Plan Investment Board, closed on the acquisition of Calpine Corporation (Calpine) for $15.25 per 
share in cash, or $5.6 billion.  A consortium of investors also assumed approximately $11.2 billion net debt of 
Calpine putting the total transaction value at $16.7 billion.  The parties previously entered into a definitive 
agreement in August 2017, received Calpine shareholder approval in December 2017 and received FERC approval 
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in February 2018 (in addition to other regulatory approvals).  Calpine owns a fleet of 80 power plants in operation 
or under construction which represents approximately 26,000 MWs of generation capacity.  

GLOBAL INFRASTRUCTURE PARTNERS/NRG ENERGY 

On August 31, 2018, NRG Energy, Inc. (NRG) and Global Infrastructure Partners, LLC (GIP) closed on the sale of 
NRG’s interest in NRG Yield, Inc. and its renewables platform. The parties previously executed the definitive 
agreement on February 6, 2018 which was subject to certain closing conditions, including customary legal and 
regulatory approvals.  The regulatory approvals included the DOE, DOJ, FTC, FERC, FCC, California PUC, 
Connecticut PURA and Pennsylvania PUC. The Transaction resulted in $1.348 billion in cash proceeds to NRG and 
removed $6.7 billion of debt from NRG’s balance sheet. NRG has sold its full ownership interest in NRG Yield and 
NRG’s renewable energy development and operations platform consisting of a robust pipeline of over 6.4 GW of 
backlog and development projects, as well as operational oversight of 2.4 GW across 17 states. As a result of this 
transaction, NRG Yield, Inc. changed its name to Clearway Energy, Inc. 

PLATINUM/GENON ENERGY 

On June 1, 2018, Beverly Hills, California-based Platinum Equity LLC unit Platinum Equity Advisors LLC (Platinum) 
closed on the acquisition of Hunterstown power generation facility from former NRG subsidiary, GenOn Energy 
Inc., for $498 million in cash, excluding working capital adjustment. Hunterstown power generation is a combined-
cycle gas turbine generating power plant located in Adams County, Pennsylvania. The parties previously executed 
the definitive agreement on February 22, 2018 which was subject to regulatory approvals including the DOJ, FTC, 
FCC, FERC and Pennsylvania Department of EPA.  

STONEPEAK/GENON ENERGY/NRG 

On June 29, 2018, Stonepeak Infrastructure Partners (Stonepeak), closed on the acquisition of (a) Canal Units 1 
and 2 from GenOn Energy Inc. (GenOn) for $320 million in cash and (b) Canal Unit 3 from NRG Energy, Inc. for 
approximately $16 million. In addition to the Canal 1 and 2 cash purchase price, GenOn received a refund of $13.5 
million from NRG for its prepaid option to purchase Canal Unit 3 pursuant to a Cooperation Agreement between 
GenOn and NRG.   

Canal Units 1 and 2 are both gas-fired generating facilities with a combined summer capacity rating of 
approximately 1,112 MWs and Canal 3 is a planned 350 MW power plant, each located in Barnstable County, 
Massachusetts. One of the conditions to closing in the Canal 1 and 2 definitive agreement was the simultaneous 
closing of the Canal 3 transaction. The parties previously executed their respective definitive agreements on March 
22, 2018 which were subject to regulatory approvals including the DOJ, FTC, Massachusetts’ Department of 
Environmental Protection and, for Canal 1 and 2 only, FERC.  

The Canal 1 and 2 and Canal 3 transactions were done under GenOn’s Chapter 11 plan of reorganization, which 
was confirmed in December of 2017 and become effective on December 14, 2018. Through the reorganization 
process, GenOn was separated from its parent company NRG Energy, Inc., into a stand-alone enterprise.  Prior to 
the completion of GenOn’s chapter 11 cases, NRG was GenOn’s senior secured lender and asset manager.  Under 
GenOn’s 11 plan, NRG’s secured loans to GenOn were repaid in full, NRG was fully released from approximately $1 
billion in claims asserted by GenOn’s noteholders, and NRG received other material consideration.  GenOn in turn 
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was able to satisfy over $1.8 billion of GenOn notes with a combination of (i) $790 million of cash ($190 million in 
connection with emergence), (ii) $400 million of corporate debt and (iii) reorganized equity and asset sale 
proceeds.  GenOn also repaid approximately $700 million of claims related to certain notes of GenOn’s wholly 
owned subsidiary GenOn Americas Generation, LLC, and resolved more than 800 other general unsecured claims. 
NRG’s wholly owned indirect subsidiaries NRG REMA LLC and GenOn Mid-Atlantic LLC also underwent separate 
out of court restructuring processes and are now owned by reorganized GenOn.  

ENTERGY/GENON 

On August 21, 2018, New Orleans-based Entergy Corp. unit Entergy Mississippi Inc. entered into a definitive 
agreement to acquire the Choctaw energy facility from GenOn Energy Inc. for $314 million, subject to certain 
adjustments. The Choctaw energy facility is an 810-MW, combine-cycle natural gas turbine unit located Choctaw 
County, Mississippi.  The transaction is expected to close by the end of 2019, subject to receipt of required 
regulatory approvals and satisfaction of customary conditions to closing, including approval of the DOJ, FTC, FERC 
and Mississippi PSC.  

STARWOOD/DOMINION 

On December 14, 2018, Greenwich, Connecticut-based Starwood Energy Group Global LLC (Starwood) closed on 
the acquisition of two combined-cycle plants from Richmond, Virginia-based Dominion Energy Inc. (Dominion).  
The parties previously executed the definitive agreement on September 24, 2018. The acquired operating 
combined-cycle gas plants are Fairless power station and Manchester Street power station, located in Bucks 
County, Pennsylvania and Providence County, Rhode Island, respectively. Starwood paid $1.23 billion in cash to 
acquire the two combined-cycle plants from Dominion. 

STARWOOD/FIRSTENERGY 

On November 20, 2018, Vermillion Power, LLC, an affiliate of Starwood Energy Group Global LLC (Starwood), 
entered into a stalking horse agreement to acquire the West Lorain facility from FirstEnergy Generation LLC (FG), a 
subsidiary of Akron, Ohio-based FirstEnergy Solutions Corp. (FES) for $144 million in cash plus customary closing 
adjustments. FG requested approval of its auction process and bid procedures from the bankruptcy court 
overseeing its chapter 11 cases. Other parties were able to submit topping bids in the auction which, according to 
FES’ filing with the bankruptcy court, was scheduled to be held on January 15, 2019 but FES did not receive any 
other competing bids and therefore Starwood emerged as the winning bidder.   

The West Lorain facility is a 545 MW, periodic-start, combustion-turbine generation station that currently operates 
on fuel oil but is also capable of operating on natural gas and is located in Lorain County, Ohio. The sale is subject 
to receipt of customary approvals, including approval of the DOJ and FTC. The parties filed a 203 application with 
the FERC on November 30, 2018 and received an order approving the transaction on February 8, 2019. The 
transaction is expected to close in the first half of 2019. 

NORTHERN STATES POWER/SOUTHERN POWER 

On November 5, 2018, Minneapolis-based Xcel Energy Inc. unit Northern States Power Company (NSP) entered 
into a definitive agreement to acquire Mankato Energy Center Unit I and II from Atlanta-based Southern Power 
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Company (SPC) for approximately $650 million. Mankato I is a gas-fired operating unit of Mankato Energy Center 
and Mankato II directly owns a 345 MW expansion of the existing Mankato I Facility, which is currently under 
construction. Both Mankato I and II units are located in Blue Earth County, Minnesota. The acquisition is 
anticipated to close in mid-2019 and is subject to regulatory approvals from the Minnesota PUC, North Dakota 
PSC, FERC, FCC, FTC and the DOJ. 

HOLTEC/ENTERGY 

On July 30, 2018, Jupiter, Florida-based Holtec International Inc. (Holtec) entered into definitive agreements to 
acquire (a) the Pilgrim nuclear power station by purchasing 100% of the equity interests in Entergy Nuclear 
Palisades LLC and (b) the Palisades nuclear plant along with Big Rock Point Site by purchasing 100% of the equity 
interest in Entergy Nuclear Palisades LLC, each from New Orleans-based Entergy Corp. (Entergy) for $1,000 
(subject to adjustment for net liabilities and other amounts). The Pilgrim Transaction is subject to certain closing 
conditions including the permanent shutdown of the Pilgrim Nuclear Power Station and the transfer of all nuclear 
fuel from the reactor vessel to the spent nuclear fuel pool, approval by the FERC and Nuclear Regulatory 
Commission and the Palisades purchase and sale agreement not being terminated due to a breach by Holtec. The 
Palisades transaction is subject to the permanent shutdown of the Palisades Nuclear Plant, approval by the 
Nuclear Regulatory Commission and the transfer of all nuclear fuel from the reactor vessel to the spent nuclear 
fuel pool and closing of Pilgrim Transaction. The Pilgrim and Palisades transactions are expected to close by the 
end of 2019 and 2022, respectively, subject to certain closing conditions including those described above.  The 
Pilgrim and Palisades nuclear plants are operational plants located in Plymouth County, Massachusetts and Van 
Buran County, Michigan, respectively.  

Subject to finalizing the terms of decommissioning contracts which are being negotiated between Comprehensive 
Decommissioning International, LLC (CDI), a joint company of SNC-Lavalin (TSX: SNC) and Holtec International, is 
finalizing specific contract details with Holtec Decommissioning International, Inc., CDI will be responsible for 
decommissioning the nuclear plants, beginning with Pilgrim in 2020. This will include the demolition and cleanup 
of the two plants and sites. Pilgrim's accelerated decommissioning by CDI is expected to be completed within 
eight years; decades earlier than if Entergy selects the maximum SAFSTOR option for the site. 

MASTER LIMITED PARTNERSHIPS (MLPS) AND YIELDCOS 

MLP CAPITAL MARKETS IN 2018 

For 2018, the Alerian MLP Index ended the year down 19.0%, with a total return of (12.4)%, the second 
consecutive year of negative returns for the index and the third such year in the last four. The index showed 
strength in the second and third quarters, buoyed by a stronger commodity price environment; however, those 
gains were erased in the fourth quarter as oil prices weakened and the broader market fell. For the sixth year in 
the last seven, the Alerian MLP Index lagged the S&P 500 on a total return basis. Against this backdrop, MLP and 
midstream equity capital markets activity was limited in 2018—zero MLP IPOs (compared to 5 in 2017 raising $2.4 
billion) and 9 follow-on equity raises for $2.6 billion (compared to 25 in 2017 raising $9.5 billion).  

The amount raised in the debt capital markets in the sector increased year over year to $43.8 billion from $38.9 
billion in 2017. The total number of transactions was down to just 34 in 2018 from 54 in the previous year. The 
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debt capital markets were largely closed, however, for MLPs and midstream companies without an investment 
grade rating. Of the debt capital markets activity in 2018, 22 transactions raising $35.8 billion were investment 
grade. 

In 2018, 85% of the MLPs in the Alerian MLP Index increased (15 of 26) or maintained (7 of 32) their distributions 
year over year through the fourth quarter (excluding 16 MLPs from the comparison who dropped out of the index 
during the year).  The distribution growth was weighted heavily to the dropdown MLPs (i.e., MLPs with a corporate 
sponsor that drives growth through selling midstream assets to its MLP subsidiary). However, as discussed below, 
many such MLPs have completed or announced transactions in which the MLP is acquired by its sponsor. For 
example, Antero Midstream, Dominion Energy Midstream, Spectra Energy Partners and Western Gas Partners. 
Additionally, some MLPs have announced a shift in their distribution growth strategy as the limited access to the 
capital markets have caused MLPs to finance a greater portion of their growth from internally generated cash. 
Others like Energy Transfer Partners have indicated they may pursue unit buybacks over distribution increases if 
that is what the market prefers. 

With volatility in commodity prices and signs of headwinds on the U.S. economy, we expect to see modest follow-
on equity and high yield activity levels in the MLP sector. Of the small number of non-investment grade offerings 
so far in 2019, MLPs and midstream accounted for four—Targa, DCP Midstream, Antero Midstream and USA 
Compression—for a combined $3.2 billion. We expect that MLPs will continue to pursue organic investments in 
infrastructure, which will reduce some of the financing needs in the sector. However, we anticipate that the MLP 
IPO market to remain quiet in 2019. 

MLP M&A IN 2018 

In 2018, M&A activity remained healthy. The number of transactions decreased, but total dollar volume increased.  
In the sector, 85 transactions were announced with an aggregate disclosed value of approximately $146.3 billion 
(compared to 96 transactions with a disclosed value of $85.4 billion in 2017). 

The consolidation of MLPs continued. Notable examples included the simplification of Energy Transfer Equity and 
Energy Transfer Partners; Enbridge Inc.’s acquisition of its MLPs, Enbridge Energy Partners, Enbridge Energy 
Management and Spectra Energy Partners; EnLink Midstream’s acquisition of EnLink Midstream Partners; Williams’ 
acquisition of Williams Partners; Tallgrass Energy GP’s acquisition of Tallgrass Energy; Antero Midstream GP’s 
simplification transaction with Antero Midstream Partners; Loews’ acquisition of Boardwalk Partners; and Valero 
Energy’s acquisition of Valero Energy Partners. This simplification trend that started in 2014 is winding down, 
though there are still some companies that might undertake one. Already in 2019, PBF Logistics, EQM Midstream 
and Summit Midstream announced that they were buying their respective sponsors’ IDRs in exchange for 
common units. Consolidations and the elimination by many MLPs of their incentive distribution rights leave MLPs 
better able to self-fund and have helped to stabilize distributions. 

Many midstream MLPs continued to grow their distributions through traditional drop-downs (i.e., an MLP’s 
accretive acquisition of assets from its sponsor) and acquisitions of targeted assets from other MLPs and private 
companies.  Multiples paid in drop downs were generally consistent with 2017 and remained below the historically 
high values seen in 2013.  MLPs with a drop-down story took extra steps to highlight their sponsors’ inventories 
and support, though some sponsors have felt pressure to push down all of their suitable assets into their MLPs in 
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one big transaction rather than a series of drop downs over time.  MLPs also used more creative sources of 
financing dropdowns, including issuing preferred equity as acquisition consideration. 

We expect to see M&A activity in the sector; however, we are at the tail end of consolidations of related MLPs and 
simplifications as most of the MLPs considered likely to pursue such transactions have done so at this point. There 
remain MLPs with the potential to execute simplification transactions to reduce or eliminate the associated capital 
cost burden. 

YIELDCO SPONSORSHIP IN 2018 

The YieldCo sponsor merry-go-round continued in 2018, a trend which started in 2017 with Brookfield Renewable 
Energy’s acquisition of TerraForm Power and TerraForm Global out of SunEdison’s bankruptcy.  In 2018, a number 
of clean energy project developers sold their YieldCo stakes to companies and funds whose primary business is 
the ownership and operation of energy infrastructure.  The major drivers of this trend are the desire of clean 
energy project developers to exit the business of owning and operating the projects they developed and the 
desire of manufacturers of clean energy components to exit the project development business.  8point3 Energy 
Partner’s sponsors, First Solar and SunPower, completed a total sale of 8point3 to Capital Dynamics Clean Energy 
& Infrastructure V JV for an aggregate consideration of $1.7 billion, resulting in 8point3 ceasing to be a public 
company.  In addition, NRG Yield’s sponsor, NRG Energy, completed the sale of its controlling interest in NRG 
Yield to Global Infrastructure Partners for an aggregate consideration of $1.348 billion, with NRG Yield remaining 
a public company under the new name of Clearway Energy.  Also, in 2018 Algonquin Power completed its 
previously announced acquisition of a 25% interest in Atlantica Yield from Abengoa and exercised an option to 
acquire Abengoa’s remaining 16.47% interest in Atlantica Yield, with the aggregate consideration for both 
transactions totaling almost $1 billion.  Finally, TerraForm Power, a controlled YieldCo of Brookfield Asset 
Management, acquired Spanish YieldCo Saeta Yield for $650 million.  After these transactions, the U.S. YieldCo 
market has been reduced to six public companies.  If the growth of infrastructure funds remains robust, more 
publicly traded YieldCos will likely be targeted for whole or partial acquisition. 

YIELDCO CAPITAL MARKETS IN 2018 

As with the previous two years, there were no YieldCo IPOs in 2018, with the last YieldCo IPO closing in the third 
quarter of 2015.  The YieldCo debt and equity capital markets were relatively quiet in 2018, with only three U.S. 
offerings.  Clearway Energy accounted for two of 2018’s offerings with a $650 million senior notes offering and a 
$75 million equity offering.  TerraForm Power accounted for the third offering with a $650 million equity private 
placement to its sponsor, Brookfield Asset Management, which was used to finance its acquisition of Saeta Yield 
Brookfield Renewable Partners also completed two offerings in 2018 in Canada, raising an aggregate C$550 
million. 

Year-over-year YieldCo share prices ran the gamut, with NextEra Energy Partners’ share price increasing 
approximately 8%, TerraForm Power’s share price remaining essentially flat and the share prices of Clearway 
Energy, Atlantica Yield, Pattern Energy and Brookfield Renewable Partners all decreasing between 8% and 20%.  
Further, in early 2019, Pacific Gas and Electric Company (PG&E), a significant offtaker of YieldCo production, 
declared bankruptcy, causing an immediate decline in the share price of all but one YieldCo (TerraForm Power), 
with Clearway Energy’s share price experiencing the largest immediate decline of approximately 12%. 
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Going forward, despite the demand for U.S. renewable assets, the lack of transactions in the public markets, the 
current lack of retail investor appetite for YieldCos and the lasting effect of PG&E’s bankruptcy, if any, may 
continue to keep the YieldCo capital markets tight for the upcoming year. 

YIELDCO M&A IN 2018 

M&A by YieldCos increased considerably in 2018, with more than 10 transactions announced (as compared to 
only one in 2017).  The aggregate consideration for all such transactions exceeded $2.7 billion and included wind, 
solar and natural gas facilities in the United States, Canada, Japan, Chile and Uruguay.  In addition to the 
customary acquisition and disposition of portfolio assets, one transaction included Pattern Energy entering into 
the development business with the acquisition of a controlling interest in a Japanese renewable energy developer.  
This model, one in which a large and stable asset ownership business supports a smaller development business, 
can also be seen in Atlantica Yield and Brookfield Renewable Energy and may be the future of YieldCos. 

M&A levels in 2019 will be dependent on several factors, notably YieldCos’ access to additional capital, primarily 
through the equity and debt capital markets, the regularity of utility providers and infrastructure funds acquiring 
renewable energy projects directly from developers and the success of YieldCos self-developing projects.  

RENEWABLES DEVELOPMENT ACTIVITY  

WIND   

According to the American Wind Energy Association (AWEA), total wind capacity in the United States reached 
nearly 100,000 MW as of the end of 2018 (coming in at 96,488 MW).2  Texas is home to approximately a quarter of 
that generation, hosting 24,899 MW of wind capacity within its borders.3  In Q4 2018, 5,944 MW of new wind 
capacity was installed in the United States.4  This new capacity was installed across seventeen (17) U.S. states as 
part of forty-seven (47) new wind projects.5  Corporate and other non-utility purchasers committed to 4,203 MW 
of capacity in 2018.6  This represents a 66% increase over the previous annual record.7  The biggest players in the 
market in 2018 included NextEra Energy Resources, which added 1,406 MW in 2018, Berkshire Hathaway Energy, 
which added 1,329 MW in 2018, Enel Green Power North America, which added 802 MW in 2018, Xcel Energy, 
which added 600 MW in 2018, and EDP Renewables North America, which added 317 MW in 2018.8  The U.S. 
Department of Energy forecasts that by 2050 total wind capacity in the country will exceed 400 GW.9   

                                                      
2 American Wind Energy Association U.S. Wind Industry Fourth Quarter 2018 Market Report, AWEA Data Services, at 
1 (Jan. 30, 2019) (“AWEA 2018 Market Report”). 
3 U.S. Installed and Potential Wind Power Capacity and Generation, Office of Energy Efficiency & Renewable Energy, 
available at https://windexchange.energy.gov/maps-data/321. 
4 AWEA 2018 Market Report at 1. 
5 Id. at 3. 
6 Id. at 1. 
7 Id. 
8 Id. at 7. 
9 Irfan, Umair and Javier Zarracina; 4 Maps That Show Who’s Being Left Behind in America’s Wind-Power Boom, Vox 
(June 16, 2018), available at https://www.vox.com/energy-and-environment/2018/5/2/17290880/wind-power-



 

BAKER BOTTS 15 

SOLAR   

In a report released in December 2018, Wood Mackenzie Power & Renewables, Inc. d/b/a Greentech Media 
(Greentech) and the Solar Energy Industries Association (SEIA) forecasted that 11.1 GW of new solar PV installation 
would be installed in the United States in 2018 by the end of the year.10  This represents a modest gain from 2017, 
in which 10.6 GW was installed; however, both 2018 and 2017 are down from more than 15 GW installed in 2016, 
which has been credited to a push to meet what was anticipated to be the expiration of the federal Investment 
Tax Credit (ITC).11 On a world-wide scale, approximately 408 GW of solar capacity was installed as of the end of 
2017 and estimates put that number at more than 1,000 GW by 2023.12  The United States is the second largest 
market in the world for solar PV following China.13 Although solar installation represented thirty percent (30%) of 
all new electricity generation to come on-line in the United States in the first three quarters of 2018 (which made 
it the second most popular new generation source after natural gas), this represents a decrease from the solar 
market share of electricity generation additions in 2017 of thirty-three percent (33%) and 2016 of forty percent 
(40%) (in which it also represented the most popular new generation source for the year).14 In the third quarter 
2018, 1.7 GW of solar capacity was installed in the United States.15 Most of the activity occurred California, where 
462 MW of solar capacity was installed in Q3 2018.16  Utility sector action was down as of the third quarter 2018 – 
only 678 MW of utility solar capacity was installed in Q3 2018.17  Greentech and SEIA expect such downturn was a 
result of the tariff issues earlier in 2018 and 2017, as it was the first quarter for such utility installations to fall 
below 1 GW since 2015.18  Despite the downturn in utility installation, 2.7 GW was contracted for through PPAs in 
the same quarter, and multiple entities announced plans to procure large amounts of solar capacity in the next 
decade.19 

                                                      
renewable-energy-maps; see also Wind Vision, available at https://www.energy.gov/maps/map-projected-growth-
wind-industry-now-until-2050. 
10 U.S. Solar Market Insight, Wood Mackenzie Power & Renewables, Inc. d/b/a Greentech Media and the Solar 
Energy Industries Association, Q4 2018, at 5 (Dec. 2018) (“Wood Mackenzie/SEIA 2018 Report”). 
11 U.S. Solar Market Insight Report 2017 Year-in-Review, GTM Research and the Solar Energy Industries Association, 
available at https://www.seia.org/research-resources/solar-market-insight-report-2017-year-review (“GTM 
Research/SEIA 2017 Report”). 
12 Globally, new solar power plants added almost 35% to new power generating capacity in 2017, European 
Commission, Joint Research Centre (Dec. 18, 2018), available at https://phys.org/news/2018-12-globally-solar-
power-added-capacity.html; see also Lacey, Steven, By 2023, the world will have one trillion watts of installed solar 
PV capacity (Aug. 23, 2018), available at https://www.greentechmedia.com/articles/read/by-2023-the-world-will-
have-one-trillion-watts-of-installed-solar-pv-capaci#gs.B2irOwrk 
13 Beetz, Becky, 2019 PV installations to hit 123 GW, global balance shifting, say HIS Markit, PV Magazine (Dec. 19, 
2018), available at https://www.pv-magazine.com/2018/12/19/2019-pv-installations-to-hit-123-gw-global-
balance-shifting-says-ihs/. 
14 Wood Mackenzie/SEIA 2018 Report at 6. 
15 Id. at 5. 
16 Id. at 9. 
17 Id. at 12. 
18 Id. at 6. 
19 Id. at 12. 
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Following President Trump’s approval of tariffs on imported solar cells and modules, the solar industry expected a 
significant slowdown. While some developers cancelled or froze projects and curtailed hiring, the industry as a 
whole has not suffered as much as previously anticipated. Shortly after the tariffs were implemented, Cypress 
Creek Renewables and Southern Current froze or cancelled projects worth over $2.5 billion, which was more than 
double the expected gains from increased domestic manufacturing.20 Other developers decreased or stopped 
hiring.21 However, China announced in May of 2018 that it was cutting subsidies for domestic solar installations. 
This announcement led to an increase in equipment supply and subsequently, lower equipment prices.22 
Additionally, some developers continued to build new projects to take advantage of the full 30% Investment Tax 
Credit that begins to phase out for projects built after 2021 while others had stockpiled cheap panels in 
anticipation of the tariffs.23 As a result, utilities signed over 8.5 gigawatts of procurement deals in the first half of 
2018 while overall flat growth in solar installations is expected in 2018 and 2019 compared to 2017.24 Also, the 
consulting firm Wood Mackenzie Power & Renewables anticipates that the price per watt of solar will fall to about 
30 cents by the end of 2019, which is less than the price before the tariffs.25 However, a report by Wood 
Mackenzie and the Solar Energy Industries Association anticipates 9,000 lost jobs through 2022 because of the 
tariffs, although that figure is less than the initial estimate of 23,000.26 On the manufacturing side, various plans to 
boost domestic solar equipment production have continued, despite the lower prices. JinkoSolar, Hanwha Q Cells, 
LG Electronics USA, and First Solar, among others, are all on track to boost domestic manufacturing. SunPower 
also completed its acquisition of SolarWorld, including its manufacturing plant, for $30.1 million.27 Although the 
tariffs have caused a decrease in new solar installations, the impact has not been as high as expected, and 
domestic solar equipment manufacturing is on the rise.   

STORAGE 

Energy storage continued its steady climb in 2018, as the industry saw increased acceptance and installation in the 
United States.  According to the U.S. Energy Information Administration, at the end of 2017, 708 MW of capacity 

                                                      
20 Nichola Groom, Billions in U.S. Solar Projects Shelved After Trump Panel Tariff, Reuters (June 6, 2018), 
https://www.reuters.com/article/us-trump-effect-solar-insight-idUSKCN1J30CT. 
21 See id.  
22 Megan Geuss, Trump’s Solar Tariff Isn’t Hurting the Industry As Much as Everyone Expected, ArsTechnica (Sept. 13, 
2018), https://arstechnica.com/tech-policy/2018/09/trumps-solar-tariff-isnt-hurting-the-indusptry-as-much-as-
everyone-expected/. 
23 Dan Gearino, How Much Damage Are Trump’s Solar Tariffs Doing to the U.S. Industry?, InsideClimate News (Aug. 
20, 2018), https://insideclimatenews.org/news/20082018/trump-solar-panels-tariffs-clean-energy-economy-jobs-
united-states-market. 
24 See supra note 22.  
25 Nichola Groom, China’s Solar Subsidy Cuts Erode the Impact of Trump Tariffs, Reuters (Aug. 30, 2018), 
https://www.reuters.com/article/us-usa-solar/chinas-solar-subsidy-cuts-erode-the-impact-of-trump-tariffs-
idUSKCN1LF18K. 
26 Ken Silverstein, Questionable Tariffs Leave a Dark Cloud Over the U.S. Solar Sector, Forbes (Dec. 17, 2018), 
https://www.forbes.com/sites/kensilverstein/2018/12/17/questionable-tariffs-leave-a-dark-cloud-over-the-u-s-
solar-sector/#6a3cd1ac3af3. 
27 Emma F. Merchant, The Status of US Solar Manufacturing, One Year After Tariffs, Greentech Media (Feb. 25, 
2019), https://www.greentechmedia.com/articles/read/us-solar-manufacturing-status-tariffs. 
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in the form of energy storage was in operation in the United States.28  The first three quarters of 2018 saw an 
additional 166.7 MW of capacity installed in the country.29  Large U.S.-based energy storage projects were also 
announced, including the PG&E and Tesla Moss Landing Project which, when complete, will be a 182.5 MW (730 
MWh) project.  PG&E would have the option to increase capacity up to 1.1 GWh.  Additionally, PG&E announced 
the development of a 300 MW energy storage system with Dynegy Marketing and Trade, LLC (an affiliate of Vistra 
Energy Corporation).30  These projects are both anticipated to come on-line in 2020.31  Fluence, a joint venture of 
The AES Corporation and Siemens, which began operations on January 1, 2018, has also announced plans to build 
large domestic energy storage systems, including a 100 MW (400 MWh) system in Long Beach, California.32 

The embrace of energy storage solutions in the U.S. was accelerated by governmental action.  At the federal level, 
in February 2018, FERC issued Order No. 841, which required ISOs and RTOs to create frameworks for energy 
storage systems to participate in their markets.33  In December 2018, the ISOs and RTOs responded to Order No. 
841 by filing proposed tariff changes that would modify the rules to accommodate energy storage capacity.34  
States have also been active in pushing this forward.  One such example, the Massachusetts SMART program, 
which is meant to incentivize solar-plus-storage, officially came on-line in 2018.35  The program provides for 
investor-owned utilities to pay a fixed tariff to owners of small solar projects; solar projects paired with battery 
storage are eligible for additional incentives.36 

The embrace of energy storage is not only happening in the United States.  As of the end of 2017, 15,300 MWh of 
energy storage capacity was installed around the globe.37  Tesla alone deployed 1.04 GWh of energy storage 

                                                      
28 U.S. Battery Storage Market Trends, U.S. Energy Information Administration, at 1 (May 2018), available at 
https://www.eia.gov/analysis/studies/electricity/batterystorage/pdf/battery_storage.pdf 
29 See U.S. Energy Storage Monitor: Q4 2018 Executive Summary, Wood Mackenzie Power & Renewables and 
Energy Storage Association, at 3 (Dec. 2018) (“Wood Mackenzie 2018 Report”); see also John Weaver, U.S. Triples 
Energy Storage Installations, Residential Grows 10X to Become Largest Sector, PV Magazine (Sept. 5, 2018), available 
at https://pv-magazine-usa.com/2018/09/05/us-triples-energy-storage-installations-residential-grows-10x-to-
become-largest-sector/. 
30 John Weaver, Vistra, Tesla and PG&E Seeking World’s First 1 GWh+ Batteries, PV Magazine (July 2, 2018), 
available at https://pv-magazine-usa.com/2018/07/02/tesla-vistra-and-energy-storage-taking-center-stage-as-
pge-seeks-latest-worlds-largest-battery/. 
31 Id. 
32 Press Release, Fluence (Jan. 11, 2018), available at  https://blog.fluenceenergy.com/energy-storage-company-
fluence-launches-with-unparalleled-suite-of-capabilities-for-customers-in-over-160-countries. 
33 Energy Storage Association Unveils Initial Assessment of Regional Grid Operator Compliance with Federal Energy 
Regulatory Commission Order 841 (Dec. 11, 2018), available at http://energystorage.org/news/esa-news/energy-
storage-association-unveils-initial-assessment-regional-grid-operator. 
34 Id. 
35 Wood Mackenzie 2018 Report, at 9. 
36 Mary Serreze, State Finally Launches New Solar Incentive Known as SMART, MASS Live (Sept. 26, 2018), available 
at https://www.masslive.com/politics/index.ssf/2018/09/state_finally_launches_new_sol.html. 
37 Energy Storage, International Energy Agency, available at 
https://www.iea.org/tcep/energyintegration/energystorage/. 
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around in the globe in 2018, as per its 2018 Q4 investor update.38  The United States and Australia lead the charge 
in energy storage installation, but China is quickly moving into the market and could surpass both for the top spot 
in the near future.39 

TAX REFORM ACT – IMPACT ON RENEWABLES  

RENEWABLE TAX CREDITS UNCHANGED 

Under current law, the production tax credit (the “PTC”) and the investment tax credit (the “ITC”) are phased out 
based on when construction begins.  The PTC and ITC for wind facilities are scheduled to phase-down for projects 
commencing through 2019, after which the credits expire.  The ITC for solar properties phases-down through 
2021, bottoming out at 10% for projects that commence after 2021.   

The Bipartisan Budget Act of 2018 (the “2018 BBA”), signed into law on February 9, 2018, retroactively extended 
for the 2017 taxable year only the PTC and ITC for certain technologies not previously extended in prior 
legislation, such as closed-loop biomass facilities, open-loop biomass facilities, geothermal energy facilities, 
landfill gas facilities, trash facilities, qualified hydropower facilities, and marine and hydrokinetic renewable energy 
facilities.  The 2018 BBA made no changes to the PTC and ITC for wind and solar facilities.   

SAFE HARBORS FOR SOLAR ENERGY PROPERTY 

On June 22, 2018, the IRS issued much anticipated guidance for determining when construction has begun for 
taxpayers seeking ITCs for certain solar (and other) energy property. This guidance substantially mirrors guidance 
previously issued by the IRS in the context of wind energy facilities and adopts safe harbors that provide taxpayers 
with much-needed certainty.  In the guidance, the IRS adopted the “Physical Work Test” and the “Five-Percent 
Safe Harbor” that a taxpayer may use to determine when it has commenced construction for purposes of 
qualifying for solar ITCs (the “Commencement of Construction Standard”). Under the Physical Work Test, taxpayers 
generally must show that physical work of a significant nature has begun on the solar energy facility—a facts and 
circumstances inquiry.  Under the Five-Percent Safe Harbor, a taxpayer can satisfy the Commencement of 
Construction Standard if the taxpayer has paid or incurred five percent or more of the total cost of the solar 
energy project before the applicable deadline for claiming the solar ITC (namely, January 1 of each of the years 
2020, 2021, and 2022).   The IRS also adopted the “Continuity Safe Harbor,” under which a taxpayer is deemed to 
satisfy the requirement that the taxpayer engage in continuous efforts to construct the property if the taxpayer 
places the energy property into service within the end of the calendar year that is no more than four calendar 
years after the calendar year during which construction began. 

                                                      
38 Tesla Fourth Quarter & Full Year 2018 Update, at 3 (Jan. 30, 2019), available at http://ir.tesla.com/static-
files/0b913415-467d-4c0d-be4c-9225c2cb0ae0. 
39 Julian Spector, America Leads Global Energy Storage Development, But China’s Catching Up, Greentech Media 
(Apr. 11, 2018), available at https://www.greentechmedia.com/articles/read/us-leads-global-storage-
development-but-chinas-catching-up#gs.bemnrE7y. 
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REPEAL OF THE CORPORATE ALTERNATIVE MINIMUM TAX 

The Tax Reform Act repealed the corporate Alternative Minimum Tax (the “AMT”), ensuring that renewable tax 
credits will continue to be valuable to corporate investors.  Under prior law, the AMT imposed a minimum tax of 
20% on certain corporations and restricted the use of the PTC to offset such tax.  Repeal of the AMT ensures that 
the PTC continues to be fully monetizable by most investors under the lower corporate tax rate (unless the 
taxpayer is subject to the BEAT provisions, as discussed below). 

ENACTMENT OF BASE EROSION ANTI-ABUSE TAX (BEAT) 

Tax Reform added the Base Erosion Anti-Abuse Tax, called BEAT, which could tighten the tax equity market by 
making it harder for tax equity investors subject to the new tax to know at the outset whether they will receive the 
full amount of the tax credit.  The BEAT minimum tax amount is computed each year and is generally the excess of 
(a) a percentage (generally 10%) of the taxpayer’s “modified taxable income” (generally, income computed 
without regard to certain “base erosion” payments made to foreign subsidiaries), over (b) the taxpayer’s regular 
tax liability reduced by its tax credits, except for certain business tax credits, including (until 2025) up to 80% of 
the value of the PTC or the ITC.  The market is still digesting and analyzing the full impact of the BEAT. 

PREPAID POWER PURCHASE AGREEMENTS 

Prepaid power purchase agreements have often been used in renewable projects (notably, in rooftop solar 
projects). This is because, in part, they permit the electricity provider to include the advance payments in income 
over the entire period in which the electricity will be delivered. However, the Tax Reform Act required these 
prepayments to be reported immediately as income (or, at best, partly in the year of the prepayment and partly in 
the following year, depending on the circumstances). 

ENVIRONMENTAL REGULATION AND LITIGATION 
The Trump Administration in 2018 took significant steps to alter, repeal, withdraw, and/or replace many of the 
Obama Administration’s signature environmental regulations and policies.  Particularly in the second half of the 
year, EPA proposed many regulations and issued polices that aim to curb the Agency’s regulatory impact on the 
economy, and on the power sector in particular.  The power sector continues to face significant regulatory 
uncertainty while these rulemakings make their way through the legal challenges that inevitably follow every 
major EPA policy change. 

The resignation of EPA Administrator Scott Pruitt in July 2018 did not materially change EPA’s regulatory direction.  
Andrew Wheeler—who served as the Acting EPA Administrator prior to being confirmed as the permanent EPA 
Administrator on February 28, 2019—took the reins at EPA and went full-steam ahead with a range of policy 
actions that squarely affect the power sector. 

Below are the key federal environmental regulatory and policy initiatives of 2018: 

WOTUS RULE   

In June 2015, the EPA and the U.S. Army Corps of Engineers finalized a rule intended to clarify the meaning of the 
term “waters of the United States” (“WOTUS”), which establishes the scope of regulated waters under the Clean 
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Water Act.  The 2015 WOTUS Rule was challenged by numerous states, industrial groups, and environmental 
groups.  The rule was temporarily stayed or enjoined in a number of states by district courts and nationwide by 
the U.S. Court of Appeals for the Sixth Circuit.  In late January 2018, following a decision by the U.S. Supreme 
Court that district courts, not circuit courts, are the proper venue for the WOTUS challenges, the Sixth Circuit was 
expected to lift its nationwide stay and the 2015 WOTUS Rule would have gone into in the states where it had not 
been previously halted by a district court.  However, the Trump Administration quickly published a rule that 
delayed the 2015 WOTUS Rule implementation date until February 2020.  The “Delay Rule” brought about its own 
set of legal challenges, and its vacatur by a district court in November 2018 resulted in the 2015 WOTUS Rule 
taking effect in the 22 states where it had not previously been stayed or enjoined by a district court.  In February 
2019, EPA and the Army Corps published a revised definition of “waters of the United States,” which proposes to 
narrow the extent of Clean Water Act jurisdiction as compared to the 2015 WOTUS Rule.  The Agencies will take 
public comment on the rule until April 15, 2019 and are targeting Fall 2019 for the issuance of a final rule, at which 
point a new round of litigation will begin—almost assuredly complicating the already murky picture of Clean 
Water Act jurisdiction across the United States. 

CLIMATE REGULATIONS FOR NEW POWER PLANTS   

In October 2015, EPA finalized new source performance standards (“NSPS”) for greenhouse gas (“GHG”) emissions 
from new, modified, and reconstructed power plants under Section 111(b) of the Clean Air Act.  The GHG NSPS 
are a legal prerequisite for the Clean Power Plan, which set GHG emission standards for existing power plants 
under Section 111(d) of the Act.  The legal challenges to the 2015 GHG NSPS have been held in abeyance since 
April 2017, when EPA initiated its review of the 2015 GHG NSPS.  In December 2018, EPA published its proposed 
revisions of the 2015 GHG NSPS for fossil fuel-fired utility boilers and integrated gasification combined cycle units, 
and for coal refuse-fired units.  The Agency is proposing a less-stringent GHG emission standard for each of these 
types of units than was established by the 2015 GHG NSPS.  EPA is not proposing any changes or reopening the 
2015 GHG NSPS for stationary combustion turbines in this rulemaking; importantly, however, the Agency is 
soliciting public comment on issues related to stationary combustion turbines and will initiate a subsequent 
rulemaking to address the GHG NSPS for these units if warranted.  EPA is accepting public comment on the GHG 
NSPS proposal until March 18, 2019 (the original comment deadline was extended in light of the government 
shutdown).  

THE AFFORDABLE CLEAN ENERGY (“ACE”) RULE  

In October 2015, EPA finalized performance standards for GHG emissions from existing power plants under 
Section 111(d) of the Clean Air Act, commonly referred to as the Clean Power Plan.  The U.S. Supreme Court in 
February 2016 stayed the Clean Power Plan, pending resolution of legal challenges to the rule.  The cases have 
been held in abeyance since April 2017, when EPA began reconsidering the Clean Power Plan.  In October 2017, 
EPA proposed a rule that would repeal the Clean Power Plan, but it has not taken further action toward finalizing 
the rule.  In August 2018, EPA proposed the ACE Rule, which would replace the Clean Power Plan with a different 
set of GHG emission guidelines for existing coal-fired power plants and would provide a greater level of decision-
making flexibility to states in implementing the emission guidelines.  As discussed below, the ACE Rule also 
proposes to modify the New Source Review program to conform to the requirements of the GHG emission 
guidelines.  EPA intends to take final action on the ACE Rule in Spring 2019. 
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NSR REFORMS   

New Source Review (“NSR”) is a general term for EPA’s preconstruction permitting requirements under the Clean 
Air Act.  The planned construction of new major stationary sources and planned major modifications at existing 
sources can trigger the requirement to obtain air quality permits before beginning construction.  Throughout 
2018, EPA kept a steady pace of clarifying NSR applicability and streamlining permitting requirements for energy-
producing and other types of facilities.  To help power plants avoid triggering NSR permitting requirements when 
implementing emission-reduction measures required by EPA, the aforementioned ACE Rule proposes to modify 
the test for when NSR is triggered by a physical or operational change.  If finalized, these revisions would be 
transformative for the NSR program, which has long served as one of the primary sources of litigation risk for 
utilities.  EPA also proposed or finalized a number of guidance documents this year that address NSR applicability, 
including how to determine whether “adjacent” sources should be aggregated, whether to aggregate separate 
sources that may be under “common control” of the same entity, how to perform a preconstruction accounting of 
a proposed project’s expected emissions, and when the emissions from nominally separate projects should be 
aggregated. 

NEPA REFORM   

The National Environmental Policy Act (“NEPA”) requires projects that need federal agency approval to first assess 
the project’s anticipated environmental impacts and give the public the opportunity to comment on that project’s 
environmental impact.  NEPA is administered jointly by the White House Council on Environmental Quality (“CEQ”) 
and any federal agency that participates in the permitting for a particular project.  Each agency has its own NEPA 
implementing regulations that supplement CEQ’s overarching NEPA regulations.  NEPA review at each agency has 
long been the cause of undue delay on proposed infrastructure projects, with additional delays added by 
environmental challenges to approved projects.  As directed by President Trump’s Executive Order to review 
regulations that potentially burden the development of domestic energy sources, environmentally focused 
agencies in 2018 reviewed their respective NEPA regulations, guidance documents, and policies, in an effort to 
streamline and expedite permitting.  In mid-2018, CEQ sought public comment on potential updates to its own 
NEPA regulations, specifically soliciting recommendations for how to ensure a more efficient, timely, and effective 
NEPA process.  CEQ and the agencies’ respective NEPA reviews are ongoing, and further action is expected 
throughout 2019.  In February 2018, President Trump released a related “Legislative Outline for Rebuilding 
Infrastructure in America,” which asked Congress to enact a major infrastructure bill that would—among other 
things—stimulate at least $1.5 trillion in new investment over the next ten years and shorten the process for 
approving projects to two or fewer years.  The President’s infrastructure plan has no legal effect on its own, as it 
would require a legislative enactment or an administrative rulemaking to become effective.  If the federal 
government shutdown that began in late December 2018 is a preview of how Trump Administration initiatives will 
fare in a politically divided Congress, the President’s infrastructure plan is unlikely to spur any meaningful 
legislative action in 2019. 

Beyond the regulatory and policy changes occurring at the federal level, climate change activity is occurring in 
states and municipalities, as well as in the courts: 
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STATE AND LOCAL CLIMATE ACTION   

In 2018, a number of states and municipalities moved forward with aggressive climate laws and regulations.  One particularly 

notable example is California’s SB 100, the 100 Percent Clean Energy Act of 2018, which was enacted in September 2018.  
SB 100 establishes an official policy that 100 percent of all retail sales of electricity in California come from renewable 
energy and zero-carbon resources by December 31, 2045.  All state agencies, including the Public Utilities Commission, 
must incorporate this policy into all planning.  The new law also accelerates California’s Renewable Portfolio Standard 
(“RPS”) obligations for retail sellers and publicly owned utilities within the state’s existing RPS compliance periods.  With 
the enactment of SB 100, California became the second state after Hawaii to implement a 100 percent renewable energy 
mandate.  SB 100 took effect on January 1, 2019, and California is in the process of developing regulations to implement it.  
The trend of pursuing ambitious climate plans picked up in steam late 2018, as governors, mayors, and legislators across the 
country began proposing renewable energy targets, GHG emissions reduction goals, and other policies to mitigate climate 
change.  This trend shows no sign of slowing down in 2019. 

CLIMATE LITIGATION   

In addition to being a year of significant environmental regulatory and policy actions, 2018 was a big year for the 
proliferation of two forms of climate-change litigation that the power sector should be watching in 2019: (1) tort lawsuits 
filed by municipalities against fossil-fuel producers for damages allegedly caused by those companies’ contribution to 

climate change, and (2) lawsuits filed by coalitions of youth plaintiffs against government entities, seeking to compel swift 
and dramatic action to mitigate and prevent alleged harms caused by climate change.  These lawsuits are proceeding in state 
and federal courts across the country, with some dismissals already working their way through federal appellate courts.  
Although the plaintiffs in these climate cases face a decidedly uphill battle with their novel legal arguments, the courts have 
been taking these cases seriously.  The U.S. Supreme Court has already twice gone out of its way to address a youth climate 
suit in federal court in Oregon, a case that is expected to eventually make its way back up to the nation’s highest court for 
review on the merits.  The power sector should stay abreast of the developments in these ongoing cases, which may multiply 
in number and grow in scope. 

LIQUIFIED NATURAL GAS (LNG) 

LNG END OF YEAR SUMMARY – DEAL PACE INCREASED SUFFICIENTLY TO SUPPORT NEW 
PROJECT FIDS 

In 2018, two primary narratives emerged in the liquified natural gas (“LNG”) markets.  First, the volume of LNG 
traded globally continued to grow, propelled by projects that had started development several years earlier 
coming online.  Second, after a period of inactivity, market participants closed deals and started committing to 
new projects, setting the stage for robust growth in 2019. 

GLOBAL LNG PRODUCTION INCREASED  

The volume of LNG traded globally continued to grow in 2018 as liquefaction projects under development came 
online.  These included Yamal, which reached full production in 2018, Ichthys, which began exporting LNG in 
October of 2018, Kribi FLNG, which reached full production early in the second quarter of 2018, Cove Point LNG, 
which began producing LNG in March of 2018, Wheatstone LNG Train 2, which came online in June of 2018 and 
Cheniere’s Corpus Christi terminal, which began production in November 2018.  

In 2018, the United States emerged as one of the leaders in LNG export growth.  According to the EIA, the U.S. is 
poised to become the third largest exporter of LNG, behind Australia and Qatar.  EIA projections place U.S. export 
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capacity at 8.9 Bcf/day at the end of 2019.  As of December 11, 2018, the U.S. capacity is currently at 3.6 Bcf/day 
and is expected to increase to 4.9 Bcf/day with the additional capacity of the Cameron LNG terminal in Cameron 
Parish, Louisiana and the Freeport LNG terminal on Quintana Island. 

GLOBAL LNG IMPORTS INCREASED  

As the quantity of LNG produced in 2018 increased, LNG imports around the world also increased.  Europe, which 
several years ago had been a reloading market, began importing LNG for use in domestic markets.  2018 saw a 
modest rise in the number of LNG imports to Europe.  For example, the Isle of Grain import terminal in December 
2018 sent out more regasified LNG than any other LNG terminal in Northwest Europe.  That performance 
represented a turnaround from December 2017 when the terminal routinely sent out the minimum amount of 
gas.40  The Zeebrugge LNG import terminal has also seen a growth in shipping activity due to a new service for 
direct LNG transfers between two vessels.41   

In Asia, China took the lead in import growth in 2018.  Skyrocketing demand for natural gas propelled China to 
one of the top importers of LNG in the world.  Due to increased pressure to move away from coal, China has 
turned to LNG.  China imported 38.13 million tons in 2017, an increase of almost fifty percent from 2016.42  China’s 
LNG imports have tripled since 2011, and China is on pace to unseat Japan as the top importer of natural gas in 
Asia.43  In November of 2018, China’s LNG exports increased to a record high of almost 6 million tons.44   

                                                      
40 Source: https://lngjournal.com/index.php/unlimited/item/96123-uk-proves-to-be-strong-market-for-lng-with-
terminal-posting-record. 
41 Source: https://lngjournal.com/index.php/latest-news-mainmenu-47/item/95307-zeebrugge-lng-operator-
fluxys-boosts-traffic-from-rising-trans-shipments-from-russia. 
42 Source: https://asia.nikkei.com/Business/Markets/Commodities/China-on-pace-to-become-top-natural-gas-
importer-in-2018. 
43 Source: https://asia.nikkei.com/Business/Markets/Commodities/China-on-pace-to-become-top-natural-gas-
importer-in-2018. 
44Source:  https://oilprice.com/Latest-Energy-News/World-News/Chinas-LNG-Imports-Jump-To-Record-High-In-
November.html. 
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NEW DEALS AND PROJECT PROGRESS IN 2018 

2018 marked the end of a period in which, aside from the completion of projects that were already under 
construction, little new activity occurred in the market.  In 2017, relatively few long-term LNG sale and purchase 
agreements were executed by project developers for new LNG projects, and few new projects took a final 
investment decision, with the Coral South project in Mozambique being a notable exception.45  In 2018, however, 
LNG project developers – particularly those of U.S. export projects – executed a number of long-term contracts.  
Cheniere Energy, Inc. affiliates executed several long-term LNG SPAs to support expansion plans, including deals 
with Vitol Inc., the China National Petroleum Corporation, CPC Corporation, and Trafigura.  Sempra announced a 
20-year contract between its subsidiary, Port Arthur LNG, and the Polish state Oil & Gas Company (PGNiG) for 2 
million tons per annum (“MTPA”) of LNG from Sempra’s Port Arthur LNG facility.46  Venture Global also executed 
several long-term agreements for LNG from its proposed Calcasieu Pass terminal, including an agreement for 1 
MTPA of LNG with Portugal’s Galp Energia SGPS SA, a 2 MTPA agreement with PGNiG, and a 20-year agreement 
to supply 1 MTPA of LNG to Edison.47  On the international side, Mozambique LNG executed a 15-year contract 
with Tohoku Electric Power Company for 0.28 MPTA of LNG. 

LNG Canada announced that its joint venture participants, Shell, PETRONAS, PetroChina, Mitsubishi Corporation 
and KOGAS, took FID on October 1, 2018.  The LNG Canada export facility will be in Kitimat, British Columbia with 
a capacity of 14 MTPA.48  The Greater Tortue Ahmeyim FLNG project announced that its joint venture partners 

                                                      
45 Source: https://www.offshore-mag.com/articles/print/volume-77/issue-10/deepwater-reports/coral-south-kicks-
off-mozambique-s-deepwater-development.html. 
46 Source: https://www.sempra.com/newsroom/press-releases/pgnig-and-port-arthur-lng-sign-agreement-sales-
and-purchase-lng-us. 
47 As of the writing of this summary, Venture Global has received final authorization from the FERC to site, 
construct, and operate its Calcasieu Pass LNG export project. 
48 Source: https://www.lngcanada.ca/wp-content/uploads/2018/10/LNG-Canada-Takes-FID-Media-Release-
October-1-2018.pdf. 
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took FID on December 21, 2018.  The facility has a capacity of 2.5 MTPA. The decision was made following 
agreement between the Mauritanian and Senegalese governments and partners BP, Kosmos Energy and National 
Oil Companies Petrosen and SMHPM.  Construction on Phase 1 of this project will begin after final regulatory and 
contract approvals are obtained.49   

LOOKING FORWARD  

The increased commercial activity described above has set the stage for additional FIDs in 2019.  According to 
Wood Mackenzie, FIDs could be announced for more than 60 MPTA of LNG capacity.  This would topple the 
current record of FIDs totaling 45 MTPA of LNG capacity taken in 2005.50  The increase in expected global 
demand, as evidenced by the activity in the European and Chinese markets, may cause other LNG projects that are 
currently in the pipeline to accelerate towards FID.  Project developers and market observers will watch 
developments in 2019 with keen interest to see which projects proceed.  

PROJECT FINANCE 
The year 2018 saw a continuation of trends witnessed in the U.S. and global project finance market during 2017 
with continued activity from several of the historically strong sponsors and financing providers in project finance. 
There was also an uptake in activity by new players, new financing structures and promising signs of major 
financings coming to the market, especially for power, including renewables, and U.S. LNG export projects that 
were slow during 2018 but are inching closer to FID (see section on LNG). Nevertheless, growing investor 
confidence was somewhat dampened due to ongoing trade conflicts and uncertainty over the U.S.-China trade 
war in particular, resulting in some investment decisions being put on hold. Ongoing rapid urbanization, especially 
in Africa, Latin America and Asia, and climate change driven policies and technology were the largest drivers 
shaping the pace and nature of energy and infrastructure demands and project financing trends globally.  

Credit guarantees and other de-risking products such as political risk insurance have continued to be essential in 
securing financing for greenfield projects, especially in emerging markets in Africa and Latin America (see relevant 
sections). Unlike 2017 which saw exponential growth in the project finance bond market, and the re-introduction 
of project bonds into mainstream financings in numbers comparable to pre-financial crisis, there was limited 
growth in project bonds outside of the historically more mature market of the U.S. The reluctance of institutional 
investors to assume construction risk and the absence of bankable projects meant that few greenfield project 
bonds were issued. Bond refinancings saw strong growth, however, especially in Asia and Europe, while Russia 
took steps to develop its own institutional market for project bonds. Financing investments in sustainable 
infrastructure such as green bonds (securities issued to fund environmentally friendly projects) made strides but 
do not appear to be priced much differently than traditional project finance bank debt. Even where such structures 
offer cheaper financing they may be more onerous given extensive reporting requirements on environmental and 
social compliance.  

                                                      
49Source: https://www.bp.com/en/global/corporate/news-and-insights/press-releases/bp-announces-final-
investment-decision-for-phase-1-of-the-greater-tortue-ahmeyim-lng-development.html. 
50 Source: https://www.reuters.com/article/lng-outlook-idUSL3N1Z21KH. 
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The PPP model continues to be viewed as an appropriate de-risking mechanism for attracting private finance in 
public sector projects and several jurisdictions are taking steps to implement PPP structures in their new 
infrastructure plans, notably in Latin America for transport infrastructure and Africa in the power sector.  

In terms of players, institutional investors such as life insurance companies and pension funds continued to 
demonstrate an appetite for investing in energy and infrastructure projects. Equity funds also increasingly invested 
in the sector, including greenfield assets in emerging markets, though the most activity continued to be 
acquisitions of investment grade assets. Multilateral and export agency lenders remain by far the dominant 
financiers for greenfield projects in emerging markets, though in certain sectors, notably off-grid, solar 
institutional investors are making significant investments. New participants, including private equity and family 
trust investors, were seen to enter the market with competitively priced capital for wind and solar projects in the 
U.S. and emerging markets. 

The power sector, especially renewables, saw the most activity in project finance deals driven largely by climate 
change policies that have resulted in banks taking a more restrictive approach to fossil fuels, with several 
international banks expressing commitments to end all direct financing of coal plants and coal mines. As in 
previous years, in addition to renewables transactions there were a large number of project finance transactions 
and M&A activity related to gas-fired power plants in the U.S., particularly in the PJM and ISO-NE service 
territories in 2018, though 2018 saw fewer greenfield developments in that arena. Towards the end of 2018 the 
tightening of the high yield bond markets in the U.S. was felt in the term loan B markets, where a lot of such 
projects have been financed.   

The cost of renewables, especially PV solar, continued to fall as seen in power auctions in Argentina, Mexico, India, 
Saudi Arabia and the UAE. The growth in renewables has focused attention on battery storage technologies and 
ways to integrate demand management and storage systems into renewables projects. Particularly in the U.S., 
many renewables sponsors have been increasingly active in monetizing and financing less traditional power 
projects, such as residential solar and community and C&I solar, which during 2018 started to become more 
commonplace as the securitization market has shown increasing interest in residential solar transactions. Sponsors 
and financing parties have been able to execute mezzanine and other financing structures to achieve desired 
returns associated with distributed generation.  That said, the Trump administration’s imposition of Section 201 
import tariffs (see section on Tax Reform Act – Impact on Renewables) on solar module and cell manufacturers in 
January 2018 has made it much tougher for some sponsors to compete in the solar PV market in the U.S., and the 
market did see a slow-down in financings, particularly related to utility-scale solar projects being developed by 
sponsors who have been or anticipate being most heavily impacted by the tariffs. 

In wind power, the first half of 2018 saw robust growth with several new large project financed deals being closed 
in the U.S., Africa and Latin America. While major energy players announced or closed projects in onshore wind, 
improvements in offshore wind technologies, the economies of scale and increasing pairing of energy storage 
with offshore wind have improved the bankability of offshore wind projects for project financing. Several states in 
the northeast and mid-Atlantic, from Massachusetts to North Carolina, have announced major policies 
encouraging offshore wind development. Concerns about the impact of the new U.S. tax law, which resulted in a 
notable drop in demand from tax equity, may be offset by continued demand for wind generation supported by 
state-level renewable portfolio standards and the decommissioning of baseload coal power generation. 
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Project financing of LNG projects continued to advance. Several floating and onshore LNG projects have 
commenced production, which has encouraged appetite among financiers for new LNG export projects, especially 
in the U.S., Asia, Latin America and Africa. The year 2019 is expected to see a rejuvenated boom after a slowdown 
in 2018. Buyers are showing a willingness to sign the long-term offtake contracts that are required for export 
projects to secure financing. Most of the new gas demand will be in Asia, which has seen an ongoing 
regasification push. Of the forecasted LNG supply surge, however, most is expected to come from the U.S., where 
several LNG export projects are nearing FID. Despite their large capital investment requirements, there appears to 
be robust market demand and depth for a combined mini perm/bond project financing structure, especially when 
an investment grade rating may be obtained. 

LATIN AMERICA AND CARIBBEAN 
Latin America saw strong growth in renewables with sizeable investments in wind and solar, a drop in electricity 
prices, increasing diversity and fragmentation in the generation market and a decisive shift towards open 
regulated markets, largely due to government-sponsored auctions for new generation and transmission projects. 
Paradoxically, the success of the auctions has resulted in record-breaking low prices for electricity generation, 
which have made projects less economically viable over the long term, and in some cases have prevented 
developers from securing financing. Political changes in Mexico suggest a dampening of investment in 2019 while 
Brazil’s new regime may usher in growth-driving reforms. In the oil and gas sector, Argentina holds promises for 
future investment in its gas infrastructure, while new gas discoveries in the Caribbean suggest opportunities for 
gas export and gas-to-power projects. 

RENEWABLE POWER 

The region rapidly tapped into its wind and solar potential, with growth of large-scale projects spurred by auctions 
in Argentina, Brazil, Chile, Mexico and Peru. Mexico continues to have the largest wind capacity and Chile the 
largest solar capacity, though Mexico is expected to leapfrog ahead of Chile in solar production in 2019 while 
Argentina is projected to assume the lead position in Latin America for installed wind power capacity in 2019.  

Despite having speedily and successfully executed three power auctions, Argentina’s projects have been facing 
delays, largely due to lack of financial closure, permitting problems or construction issues. Few projects have 
actually become operational and there have been delays in signing PPAs. Following three rounds of the RenovAr 
renewables auction since 2016 (Round 1, 1.5 and 2), prices dropped from around $60/MWh in Round 1 to an 
average of $42/MWh in Round 2 for solar and from $47/MWh to $37/MWh for wind projects. In solar generation, 
however, only one solar facility, awarded as part of the RenovAr 1.5 auction, the 24.8 MW Caldenes del Oeste 
plant, entered operations in 2018. Of the 69 solar projects awarded in RenovAr 1 and 1.5, six are in commercial 
operation and 47 are under construction. Although new PPAs for solar projects were signed for Neoen’s 100 MW 
Altiplano I solar park in Salta province and the 260 Energy’s 6 MW Añatuya I in Santiago del Estero in August 
2018, these were more than nine months after the RenovAr Round 2 award in November 2017.  

As a consequence of such delays, the government granted in 2018 a further third extension for Round 1 and 
Round 2 winners to sign PPAs with wholesale market administrator Cammesa by the end of October 10 and 
October 30, respectively. The delay in signing PPAs has been due to execution issues, in particular in securing 
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financing, which remains complicated in view of Argentina’s economic crisis. While larger sponsors with 
experience in renewables have been able to tap bank financing, smaller sponsors have struggled. Lenders remain 
skeptical that Macri’s market-friendly reforms are sustainable. The government’s request for a $30 billion IMF bail-
out in May amid a currency depreciation helped to stabilize the investment environment somewhat. However, few 
actual project financings have closed given the associated cooling effect on investor sentiment. Support from DFIs, 
especially Germany’s KfW and DEG and the political risk insurance arm of the World Bank, MIGA, have been critical 
to getting to financial close on several projects. In late February 2019 Total Eren reached financial close on the 
$138 million, 50.4 MW Malaspina wind project, located in in Chubut, Patagonia with the DFI lenders KfW IPEX-
Bank and FMO. The KfW IPEX-Bank’s tranche of around $64 million was covered by the German export credit 
agency Euler Hermes (95%) and relates to the import of wind turbines from the German company Senvion. As a 
consequence of few renewable generation projects achieving commercial operations in the near future, gas-fired 
power plants will likely remain Argentina’s predominant source of electricity in 2019 and beyond, with existing 
capacity requiring upgrading or replacement and growing industrial demand necessitating investments in 
baseload capacity. 

Brazil saw marked growth in wind and solar projects, notwithstanding the ongoing economic turmoil and recent 
political change. Brazil continued to lead on wind projects with a total installed capacity of 12.7 GW. In the A-4 
auction announced on April 2018, Brazil awarded 1GW of capacity, with an expected investment requirement of 
$1.58 billion, with the energy regulatory ANEEL reporting an average price of $37/MWh, almost 60% below the 
price cap. Four wind farm projects were awarded, for a combined 114 MW and at an average price of $18/MWh. In 
solar, 29 new projects were awarded in 2018 under the A-4 auction with investments of over $1 billion. Solar 
capacity is currently around 1.2 GWh and will see an additional $2.2 billion in investments during 2019 until 2021 
for projects awarded during the 2018 and 2017 power auctions. Latin America’s largest solar facility, the $390 
million, 475 MW São Gonçalo solar park, which is currently under construction in Piauí state by Enel Green Power 
Brasil, was awarded under the A-4 public tender in December 2017 and is expected to become operational in late 
2019.  

Renewables’ development received a further boost with cheap financing from DFIs. In June 2018 IDB Invest 
successfully closed the 207 MW Santa Vitoria do Palmar wind power project owned by Atlantic Renovaveis, a 
portfolio company of the UK private equity fund Actis, in the state of Rio Grande do Sul, comprising 12 
operational wind farms under a 20-year Reais denominated PPA at a fixed average price of around the equivalent 
of US$52.8/MWh (as of December 2013). IDB Invest provided a first loss guarantee for Reais-denominated bond 
issuances of up to R$1.3 billion on a 65:35 debt to equity ratio, an amount greater than the total value of the 
infrastructure debentures issued to fund the project (by almost R20 million) to cushion for eventual currency 
fluctuations. The effect was to improve the credit rating of the 13.5-year papers to a grade higher than Brazil’s 
sovereign rating, which resulted in the bonds being five times oversubscribed and at a lower interest rate. This was 
the first time IDB Invest has used this structure to improve the credit profile of a project, extend tenors and reduce 
financing costs. It announced an intention to do so soon in other Latin American countries such as Mexico, Peru, 
Colombia and Chile. In October 2018 the national development bank BNDES and the Japan Bank for International 
Cooperation (JBIC) set up a credit line of up to US$100 million to finance renewable energy projects in Brazil.  
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However, barriers to entry into the market remain. Developers rely on subsidized loans from development bank 
BNDES for funding wind projects, which in order to qualify must use around 65% local content. PPAs are 
denominated in Reais which means that currency risk remains an issue, despite indexation and the fact that the 
Real has been less volatile over the last year. Nevertheless, the general outlook for the wind sector looks 
promising with the US International Trade Administration forecasting $24.5 billion of investment in Brazilian wind 
energy by 2020. The renewables sector is expected to receive a further boost under Jair Bolsonaro as newly 
elected President, who has pledged to liberalize the electric power sector and expedite environmental approvals. 
In anticipation of potential transmission constraints, Brazil launched auctions in June for 2,600 km of transmission 
lines and 12.2 MVA of transmission capacity. 

Chile continued to lead in solar generation, with a total capacity of 2.1GW, which received a boost in 2018 with the 
115 MW Santiago Solar facility, which became operation in the early part of last year. The 517 MW, $2.05 billion 
Alto Maipo hydropower project, the flagship project of the sponsor AES Gener, and on which Baker Botts was its 
counsel, achieved a successful closing of a restructuring package with its lenders and the Austrian EPC contractor, 
Strabag in April 2018. Chile faces a chronic oversupply of energy, with contracted generation exceeding demand 
by around 20-30%, a partial cause for the collapse of electricity prices in recent years. This has adversely affected 
the ability of sponsors to raise project finance debt. Mainstream Renewable Power for instance won approximately 
1.2 GWh of PPAs in the last renewables auction at record low prices but has so far not closed a financing. 

The most significant new area of investment for Chile was the transmission infrastructure. The integration of the 
northern SING and central SIC grids in November 2017 through the completion of the 600km Mejillones-Cardones 
transmission line, built by a joint venture between Engie and Red Eléctrica, connected mining operations in the 
north to power generated from hydropower and other renewable sources on the central SIC grid. This spawned 
further several transmission projects being awarded, totaling almost $200 million, by the national grid coordinator 
CEN in May for the construction and operation of five 220KV substations, and 42 expansion projects for the 
country’s transmission system. On the other hand, the U$1 billion, 753km Cardones-Polpaico line, crossing the 
Atacama, Coquimbo, Valparaíso regions and the Metropolitan area, failed to enter operations in 2018, having 
been delayed due to the need to relocate the line for environmental reasons. Until a full integration is completed, 
transmission congestion remains one of the biggest risks facing renewables generators in Chile. Notwithstanding 
transmission integration issues, off-grid solar, especially small-scale solar is emerging as a fast-growing market in 
Chile. Companies such as Chungungo Solar, Hiruela Energía, and Prime Energía, among others, as well as foreign 
companies such as Grenergy and Solek Group have invested in developing off-grid solar projects.  

Colombia is a relative newcomer to solar, wind and biomass renewables in Latin America, being dominated by 
fossil-fuel fired thermal and hydropower power. It is anticipated the country will make headway in diversifying its 
renewables generation capacity during 2019. The absence of an adequate transmission infrastructure and 
bureaucratic obstacles are key stumbling blocks, notwithstanding the passing of laws designed to encourage 
renewables, including tax breaks. Around 326 early stage solar projects totaling 3,387 MW are currently registered, 
up from 2,385 MW a year earlier. Most of the developments are being spearheaded by local companies, most 
notably the Ambalema PV park, which is being developed by Desarollo Integral de Proyectos Global in Beltrán and 
the 100 MW Valledupar plant in Cesar department led by Celsia, a subsidiary of Grupo Argos. To boost small-scale 
generators, the power regulator CREG published rules in July for off-grid solar projects, following the launch of the 
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government’s regulatory framework in May 2018. Most anticipated is the outcome of Colombia’s first long-term 
utility-scale power auction, which is expected to be launched in the first quarter of 2019 for 3.443GWh a year of 
capacity under 12-year PPAs, despite several previous postponements to give developers time to prepare their 
bids. Investors have expressed doubts over the structure of the PPAs, however, in particular the relatively short 
tenors of the PPAs (10 years) and the fact that payments will be denominated in Colombian pesos.  

Mexico’s fourth renewable energy auction was anticipated to occur in November 2018 and pushed back to 
December and was eventually cancelled under the government of Andrés Manuel López Obrador. The new 
regime’s policy on renewables remains unclear and there is doubt whether the auctions, which have been 
successful in bringing down electricity prices, will continue. Previous auctions have brought record-low prices from 
around $47.78/MWh in the 2015 auction to $20.57/MWh in 2017. The effect of such low prices however was that 
few developers ventured to raise project financing, given that lenders were unsure of whether they could ensure 
recovery during the 15-year contracted PPA term, with most projects being financed on a balance-sheet basis or, 
if with project financing, by local development banks. Several projects however, especially those awarded to 
developers with weak balance sheets, are struggling to achieve financial close. Not only are developers reluctant 
to sign long-term PPAs without certainty of financing, electricity prices awarded in the auctions are increasingly 
viewed with caution as some may only be viable in a specific region only. Prices are not expected to drop any 
further, especially given the current political climate and rising interest rates. Nevertheless, there are projects 
struggling to agree long-term PPAs with private offtakers, with many large energy consumers reluctant to tie 
themselves to long-term obligations. The shortage of offtakers has accentuated competition, while the amount of 
power offered by state-owned Comisión Federal de Electricidad (CFE) to buy energy is much lower than in 
previous auctions. The suspension of the fourth auction has thus left the future of the pricing of Mexican 
renewables somewhat uncertain. 

Given that several Mexican power projects are expected to come online in the next year or so, transmission 
constraints will likely emerge which will require a strengthening of the grid. However, tenders for the US$1.7 
billion Yautepec-Ixtepec transmission line linking Oaxaca, where most wind power projects are located, to Morelos 
state as well as the US$1.1 billion Baja California transmission line linking northern state of Baja California to 
Sonora state, were cancelled in late 2018 and early 2019. Several international investors had expressed doubts 
about bidding for the tenders given the high social and legal risks, in particular the requirement that the 
transmission developer assume responsibility for acquiring the rights of way as well as any costs related to delays. 
The year 2019 promises to be full of trepidation in the Mexican power sector, notwithstanding the pledge of the 
Obrador regime to widen access to renewables in off-grid projects through credits and simplified regulations.  

GAS-TO-POWER AND GAS INFRASTRUCTURE 

The year 2018 saw few gas infrastructure and gas-to-power projects achieve financial close or successful 
refinancings. The Overseas Private Investment Corporation (OPIC) signed a letter of interest to provide $350 
million in financing for the construction of the Tecpetrol and Transportadora de Gas del Sur LNG pipeline across 
Argentina. Brazil’s largest planned LNG-to-power plant to date, Porto de Sergipe I, reached financial close with in 
April 2018, which was developed by Golar Power and the Brazilian developer Celse at an approx. cost of $1.74 
billion. Celse’s R5 billion financing and $1.34 billion of non-recourse debt provided by Goldman Sachs, the 
International Finance Corporation and IDB Invest closed alongside $400 million in equity. In late February 2019 the 
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Brazilian subsidiary of Engie announced it is exploring a doubling of the capacity of the LNG-to-power project 
Norte Catarinense from 600 MW to 1.2GW, though it will only expand the capacity of the power plant if the 
project is able to secure sufficient PPAs. At the start of 2018 there were promising signs of a project financing of 
Energía del Pacífico's (EDP) US$800 million, 378 MW Acajutla power generation project and associated LNG 
import terminal in El Salvador, the country's first gas-fired power plant, which is being developed by Invenergy. 
IFC, the private lending arm of the World Bank was to provide a US$100 million loan from its own accounts, up 
US$65 million under its managed co-lending portfolio program and a US$30 million credit guarantee to enhance 
the risk profile of the project’s LNG offtake, and potentially providing an interest rate swap to partially hedge the 
senior debt, in addition to mobilizing financing from local and regional commercial banks, which showed no 
appetite for long tenors required by the project. While the EPC contractor Wärtsilä has commenced construction, 
the project has yet to achieve financial close. 

In March 2018 Peru LNG successfully raised a $940 million, 9.25-year average life bond with a coupon of 5.375% 
to refinance existing bond and bank debt to improve leverage. Baker Botts acted as counsel to Peru LNG, which is 
jointly owned by Hunt Oil, Repsol YPF, SK Corporation and Marubeni. Fitch Ratings cited the company's near-term 
deleveraging trajectory and the importance of the Camisea natural gas strategy to its BBB- rating. With some LNG 
and LNG to power projects achieving commercial operations or seeking to better leverage their cashflows there 
are prospects for more such bond refinancings in the Latin American region in the near future. 

There are promising signs that the year 2019 will see more potential gas to power projects take shape, especially 
in the Caribbean. Recent discoveries in Guyana (see below) have resulted in governmental efforts to explore with 
ExxonMobil the potential to develop a 200 MW gas-to-power project supplied by the gas from the Stabroek field, 
though economic feasibility studies have yet to be concluded and the financial stability of the national utility casts 
a shadow over the reliability of offtake. Caribbean states, in particular the Bahamas, Aruba and other neighboring 
islands have announced concerted efforts to invest in LNG and LNG to power to shift away from expensive diesel 
oil generation, some of which may translate into concrete projects during 2019. 

NEW OIL TENDERS AND GAS DISCOVERIES  

In Ecuador the government has been working towards introducing a new regulatory regime that re-implement the 
production sharing contract model. In September 2018 Ecuador launched a new oil bidding round, the Ronda 
Intracampos, to test investor appetite for its new oil production-sharing contract under which the government’s 
stake in the total output varies within a range, pursuant to a formula which takes world prices into consideration. 
Investments, exploration risks and taxes are fully assumed by the bidders, and the areas may be returned to the 
government in case no commercial findings are made. The eight assets offered are estimated to hold reserves of 
840 million barrels and require an investment of US$900 million. Mostly Chinese and Indian companies have been 
interested in bidding for the assets. The government is also planning to introduce gas-specific legislation in the 
short term. 

Argentina continued its stimulus to boost domestic production until the end of 2018 by guaranteeing a wellhead 
price of US$7.50/MMBtu. Gas production has been increasing annually, in particular from the Vaca Muerta shale 
play, which has offset a decline in conventional output. In 2018 the federal government, the government of 
Neuquén province, oil and gas unions and operators including YPF, Total, Chevron, Pan American Energy and Shell 
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continued with their agreed investment of US$15 billion in Vaca Muerta, though the logistics of transporting the 
gas remains an issue. Argentina has yet to develop its LNG facilities. YPF and Enarsa announced plans to expand 
capacity at Argentina’s Escobar regasification terminal so as to reduce Bolivian imports while the national 
regulator Enarsa announced the launching of a tender for a floating storage regasification unit (FSRU) at Rosales 
port. 

Brazil held the fifth and latest bidding round of the pre-salt fields during 2018, just before the elections, including 
four more blocks (Saturno, Titã, Pau-Brasil in the Santos Basin, and Sudoeste de Tartaruga Verde in the Campos 
Basin). This was probably one of the most interesting since the pre-salt discovery in 2006, given that it was the first 
time Petrobras did not use its preferential right to a minimum 30% share in all fields. Major companies showed 
usual interest and the Brazilian Government received $1.71 billion in signing bonuses and $260 million in planned 
investment during exploratory phases. Saturno was split between Shell (50%) and Chevron (50%). ExxonMobil took 
a majority 64% interest in the Titã field with Qatar Petroleum International (36%), while the Pau-Brasil field was 
divided between BP (50%), China’s CNOOC (30%), and Colombia’s Ecopetrol (20%). 

One of the most significant regional developments for oil and gas in 2018 has been the discovery of reserves in 
offshore Guyana since May 2015, half of which have occurred in 2018, which suggest that Guyana will emerge as 
one of the world’s largest oil producers and potentially the second largest producer in Latin America if production 
levels continue to fall in Mexico and Venezuela. A consortium comprising operator ExxonMobil (45%), Hess (30%) 
and CNOOC (25%) announced half of the 10 discoveries ever made at Stabroek offshore field in 2018. Since the 
contractual framework for oil and gas extraction and exploitation remains undeveloped, there have been no 
licensing rounds or auctions, which in effect has meant that companies are to approach the and negotiate directly 
with the government. Guyana is currently drafting a framework that will govern future contracts, covering tax and 
royalties, and is also contemplating establishing a sovereign wealth fund along the lines of that of Norway and an 
oversight committee to ensure transparency, staffed by non-governmental bodies. Notwithstanding the absence 
of a clear contractual regime, international investors have been jockeying to capitalize on potential prospects. In 
February 2018 Total purchased a 25% interest in the Kanuku block from Repsol, and a 35% share in the Canje 
block from Canada’s JHI Associates and local firm Mid-Atlantic Oil & Gas, and in September 2018 exercised an 
option to purchase 25% in the Orinduik block. Production and exploration activities of existing investors will likely 
continue steadily in 2019. 

AFRICA 
The African continent continued to see strong growth in the development and financing of energy and 
infrastructure projects in 2018, with several new projects being announced and existing projects reaching financial 
close in the power and oil and gas sectors. Ongoing market reforms and the entry of new African countries 
seeking to experiment with IPP models are likely to further accelerate foreign investment in the region during 
2019. 

ONWARD MARCH OF RENEWABLES 

Renewables continued to dominate new generation capacity, in particular wind and solar. South Africa’s third 
round of the Renewable Energy Independent Power Producer Procurement Programme (REIPPPP) saw several new 
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PPAs signed or achieve financial close in the first half of the year. The G7 Renewable Energies’ 147 MW Roggeveld 
wind farm and the 140 MW Kangnas and 110 MW Perdekraal wind farms being developed by Mainstream 
Renewable Power obtained financing, while Enel Green Power RSA closed a $1 billion portfolio financing with 
Nedbank and Absa for five wind projects in South Africa totaling 700 MW. Egypt continued to make impressive 
strides building on the success of its renewables program in 2017. Lekela Power signed a power purchase 
agreement (PPA) with the Egyptian Electricity Transmission Company for its 250 MW wind farm project in the Gulf 
of Suez as part of the government’s build, own, operate scheme, which will contribute to approximately 14% of 
Egypt’s wind capacity at a total project cost of $325 million and will be financed by DFIs. 

The most interesting projects to close were in countries that historically have not seen much private investment in 
renewables. In Mozambique, Scatec Solar, KLP Norfund Investments and Electricidade de Mozambique (EDM) 
closed debt financing for a 40 MW solar plant in the remote northern Zambézia Province in March 2018, the 
country’s first public-private partnership for a solar project, which was financed by IFC, Climate Investment Fund 
and Emerging Africa Infrastructure Fund for $61 million on the basis of a 25-year PPA with Electricidade de 
Moçambique, the national utility. In the same month in Namibia ALTEN Africa achieved financial close with South 
Africa's Standard Bank and Proparco on a $50 million financing for a 45.4 MWac photovoltaic (PV) solar power 
plant, the largest in the country. In Senegal, Lekela brought the Taiba N’Diaye 158.7 MW wind project, the 
country’s first utility-scale wind farm, to a successful financial close in July 2018 with financing from OPIC and 
Denmark’s EKF, while MIGA, provided political risk insurance. In Mali the 50 MW solar photovoltaic (PV) plant in 
Sikasso, the largest solar project in West Africa being developed by Akuo Energy, a French IPP, achieved financial 
close with Emerging Africa Infrastructure Fund, Banque Ouest Africaine de Développement, Banque Nationale de 
Développement Agricole and Nederlandse Financierings-Maatschappij Voor Ontwikkelingslanden N.V. (FMO) in 
October.  

Kenya also saw new investments, despite concerns over the creditworthiness of its national utility, Kenya Power 
and Lighting Company. In December the African Development Bank Group approved a $18.17 million senior loan 
to the 40 MWac (50 MWp) Kopere Solar PV project in Kenya, which is being developed by Paris-based Voltalia, 
and is in the process of securing a $11.6 million concessional loan from the Climate Investment Fund’s Scaling-up 
Renewable Energy Program (SREP). The Kopere project, is expected to generate around 106 GWh per year and is 
one of the first utility scale solar PV projects under Kenya’s Renewable Energy Feed-in-Tariff (FiT) policy. Another 
potential first utility-scale solar power plant is the Malindi project owned by Globeleq (90%) and AEDC (10%), 
which secured a $50 million 16-year loan in July 2018 from CDC to build a 52 MWp solar photovoltaic power plant 
in south-east Kenya.   

Structuring projects to be bankable remains a perennial challenge. Multilateral lenders, development finance 
institutions (DFIs) and export credit agencies from Europe and North America are, along with Chinese state-owned 
banks, the dominant financiers. For the large deals, Chinese banks and the IFC continue to lead on arranging 
financing packages. In March 2018 China’s EximBank approved $1.3 billion in financing for a 450 MW 
hydroelectric plant in Guinea, which is being constructed by China Water Electric, primarily for electricity export. In 
July 2018 the World Bank approved an investment package of $794.5 million for the Nachtigal Hydropower 
project in Cameroon, a public-private partnership between the government and IFC’s InfraVentures, comprising 
IBRD guarantees amounting to $300 million, MIGA guarantees worth $262.5 million other DFI loans worth $152 
million, and currency risk management swaps from the International Finance Corporation (IFC). Agency financing 
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has been critical in helping to keep the cost of renewables low. The Bujagali project, a run-of-the river hydropower 
plant on the Victoria Nile which contributes 45% of Uganda’s annual electricity generation, closed a refinancing of 
more than $400 million loans with IFC, the African Development Bank and a consortium of European DFIs in late 
2018. Baker Botts acted as counsel to the sponsor. The longer tenor enabled the project company to reduce its 
annual debt servicing payments thereby making it possible to reduce the cost of electricity production over the 
next five years, which was fully passed onto consumers.  

US agencies also showed more signs of activity in supporting renewable energy projects. The Trump 
Administration took several steps last year to reaffirm its commitment to US private sector investment in the 
continent, marking a continuation of President Barack Obama’s Power Africa initiative, now codified in the Electrify 
Africa Act, to provide 60 million households and businesses with access to electricity and add 20,000 MW of new 
power generation by 2020. The Administration’s “Power Africa 2.0” strategy was launched in March 2018 and the 
Better Utilization of Investment Leading to Development (BUILD) Act was passed by Congress on October 5, 2018. 
The BUILD Act contemplates merging OPIC with USAID to create a fully-fledged U.S. development agency, the U.S. 
International Development Finance Corporation (USIDFC) with an annual budget of $60 billion. USIDFC will be 
empowered to not only provide debt financing as OPIC currently does but also make equity investments, provide 
technical assistance and offer a wider range of financing support such as local currency loans, first loss guarantees, 
and small grants. Both initiatives suggest that 2019 will see a boost to US funding of power projects in Africa. 

A number of important programs were implemented that deepen the opportunities available to obtain funding 
for renewables projects while reducing the costs of renewables generation. The World Bank’s Scaling Solar 
program continued to make strides in developing 1 GW of solar power in partnership with four African countries – 
Zambia, Ethiopia, Madagascar and Senegal. In April 2018 it set a new benchmark in Senegal resulting in the award 
to the Engie-Meridiam joint venture to build two utility-scale solar plants with a total capacity of 60 MWac that 
will produce electricity at €3.80 cents ($4.70) per kilowatt hour for the solar plant located in Kahone and €3.98 
cents ($4.90) per kilowatt hour for the solar plant located in Touba. This beats the record set during the first 
Scaling Solar auction in Zambia in 2014, which had delivered a ground-breaking $6.015 cent tariff, the lowest tariff 
in Sub-Saharan Africa at the time.  

The African Trade Insurance (ATI) and European Investment Bank (EIB) together with Munich Re launched a $1 
billion Renewable Energy Guarantee Facility for sub-Saharan Africa. The facility is designed to address the chronic 
lack of insurance and reinsurance for IPPs in the renewables sector. The commercial insurance market has 
historically been cautious and shows limited appetite to issue political risk protection for long debt tenors. 
Products offered include insurance against sovereign or sub-sovereign non-payment under a PPA, expropriation 
and breach of contract, currency inconvertibility, war, civil unrest and arbitration award default. The African Trade 
Insurance Agency played a critical role in unlocking the financing for the Kipeto project, Kenya’s newest and 
second largest wind farm at 100 MW (after Turkana) sponsored by Actis. The project, which has a 20-year PPA 
with Kenya Power and Lighting Company, the national offtaker, eventually secured financial close on a $233 
million project financing loan from OPIC in December 2018 after ATI agreed to provide a 10-year standby 
revolving and on-demand insurance cover to protect the project against the risk of payment delays by the 
national off-taker.  
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OFFGRID SOLAR 

An area that saw dynamic growth has been off-grid solar systems. Technological advances in LED lights and 
mobile money payment systems have enabled fully-integrated pay-as-you-go solar panel and battery systems 
providing several hours of electricity per day. In previous years financing off-grid solar has proven difficult, given 
the short-term nature of the pay-as-you go contracts and the poor quality of solar packs, prompting some 
countries such as Ethiopia to propose mandatory quality standards on imports last year. However, 2018 saw 
investments and new funding sources, both equity and debt. ENGIE partnered with Fenix International to fund the 
scaling up of its supply of pay-as-you go solar home systems and financial services. Institutional fund investors 
have also made inroads. Sun Exchange signed an agreement with the South African boutique clean energy fund 
manager Decentral Energy to fund 51-100% of selected Sun Exchange off-taker projects, thereby increasing the 
ability of the Sun Exchange to host larger projects with less risk, ensure greater reliability on the completion dates 
of crowd sales and quicker time scales in renting out solar cells. Decentral Energy also provided equity and debt 
financing for one of South Africa’s largest solar leasing projects to date, the 473kW Cape Town-based Nioro 
Plastics, which came online in January 2018.  

On the debt side, there are signs that financing is increasingly available for off-grid solar projects, both through 
concessional funding from agencies as well as new securitization vehicles. In April 2018 as part of the Rwanda 
$48.94 million Renewable Energy Fund, a joint government and World Bank project, the Rwanda Development 
Bank (BRD) signed agreements with Savings and Credit Cooperatives (SACCOs) to make low-cost finance 
accessible for the purchase of solar energy equipment. SACCOs will each get a short-term loan of up to $25,000 
(Rwf21.2 million) during the first phase at a fixed interest rate of 5%. The African Development Bank (AfDB) 
approved a partial risk guarantee cover for a receivables-backed financing structure in local currency of $28 
million arranged by Société Générale de Banque in Côte d'Ivoire and Crédit Agricole Corporate and Investment 
Bank for the development of solar home systems by Zola EDF Côte d'Ivoire, a joint venture between Meridiam and 
EDF. This promises to be the first large-scale local currency financing using securitisation for the off-grid 
renewable energy sector in Africa. In a similar vein Baker Botts has been engaging with a US-based fund investor 
to explore a scalable off-balance sheet financing structure that can be securitized. At present these are at pilot 
stage, though it is expected that Africa will soon launch its first large-scale off-grid project financing, perhaps in 
2019.  

Given the relatively small capital requirements of off-grid solar, crowdfunding also emerged as a funding source. 
In 2018 online impact investing platform Lendahand Ethex teamed up with BBOXX to launch the Energise Africa 
partnership. The platform aims to crowdfund a total of $4 million through a series of smaller investment offers 
that will be matched by 25% from UK Aid and Virgin Unite, allowing BBOXX to extend its rollout of solar systems 
across Rwanda, Togo, Democratic Republic of the Congo and Nigeria. The funding is structured as a bond with a 
coupon of 5% over a 36-month period with returns paid tax-free through UK investment savings accounts.  

GAS TO POWER 

Gas to power projects were less prominent than renewables in 2018 and some projects were even shelved. The 
Total-led consortium that is developing the 3m t/yr LNG regasification terminal in Côte D’Ivoire, put FID on hold 
after becoming mired in wrangles with the country’s energy ministry over the price of the LNG. The regasification 
project at Abidjan’s Vridi port was awarded in December 2016 and was originally expected to commence 
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operations by mid-2018 to meet growing demand from gas-fired IPPs. Namibia’s Kudu Gas Power Project, which 
was developed with Eskom and Zambia’s Copperbelt Energy Corporation as the intended off-takers, was initially 
expected to produce 850 MW of power. However, challenges finalizing power off-take agreements in a region 
with large capacity shortfalls slowed development and forced a reduction in the scale of the project to 515.3 MW. 
In late 2018 the Namibian Government confirmed it was not proceeding with the project due to ongoing 
difficulties in securing long-term creditworthy offtakers.  

Plans to restart gas-to-power projects were announced in 2018, however, suggesting that there is appetite for 
investment in gas fired power projects. Africa50, the pan-African infrastructure investment platform, signed an 
MoU with the Republic of Congo to structure and mobilise financing for the expansion of the Centrale Électrique 
du Congo from the current 300 MW to 450 MW in the short term, and possibly to 900 MW. The Africa50 is 
conducting a technical, financial and legal review to ensure the project’s bankability and may invest in the project 
along with partners, including other development finance institutions and private sector lenders. In June 2018 the 
South African government released a new Integrated Resource Plan, setting out an agenda to install an additional 
8,100 MW of gas-to-power capacity in South Africa by 2030. It is currently in the process of developing its own 
gas strategy framework, the Gas Utilisation Master Plan, which aims to integrate gas transmission and distribution 
infrastructure in conjunction with generation capacity. US Agency for International Development's (USAID) Power 
Africa initiative launched the Gas Roadmap for sub-Saharan Africa at last year’s World Gas Conference in 
Washington, DC. The roadmap aims to add 16,000 MW of gas-fired power in nine countries by 2030 and secure 
US investments upwards of $175 billion in approximately 400 GW of gas-generated power in Kenya, Tanzania, 
Côte d’Ivoire, Ghana, Nigeria, Senegal, Angola, Mozambique and South Africa. 

NEW OIL & GAS FINDS; MIDSTREAM INFRASTRUCTURE AND LNG EXPORT PROJECTS 

While the oil and gas sector has not seen as much rapid growth as the power sector, a number of significant 
developments suggest a steady uptick in upstream investment, pipeline infrastructure development and FID on 
LNG export projects. Total announced in February 2019 an important gas condensate discovery of more than 500 
million barrels on the Brulpadda prospects on Block 11B/12B, offshore South Africa, which is expected to yield 
57m of net gas condensate pay. The gas discovery is timely as the South African government is currently working 
on legislation separating oil and gas from traditional minerals. Since his appointment as South Africa’s Energy 
Minister in 2018, Jeff Radebe has been pro-active in reaching out to traditional oil markets like Nigeria, Equatorial 
Guinea, Angola, South Sudan, many Middle Eastern producers and attending meetings of the Organisation of 
Petroleum Exporting Countries (OPEC). The year 2019 may see new joint venture efforts between foreign investors 
and state-owned South African companies such as the Central Energy Fund and PetroSA to develop South Africa’s 
offshore gas reserves. 

Africa's eastern seaboard has made significant progress in becoming a producer of imported liquefied natural gas, 
piped natural gas and liquefied petroleum gas. Following Ethiopia’s discovery of extensive gas deposits in its 
eastern Ogaden Basin several decades ago, China's POLY-GCL Petroleum Investments has been developing the 
Calub and Hilala fields under a PSA with Ethiopia since 2013. In 2018 POLY-GCL signed an MoU with Djibouti to 
invest $4 billion to build the Horn of Africa’s first natural gas pipeline, a liquefaction plant and an export terminal 
to be located in Damerjog, near the country’s border with Somalia. In February 2019 Djibouti reached an 
agreement with Ethiopia on the key principles for developing a pipeline to transport Ethiopian gas to an export 
terminal on the Red Sea, which will serve as a basis for related concession contracts to be launched in 2019.  
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A number of new gas sales and transportation contracts were signed in 2018 and early 2019 in respect of the gas 
finds in Tanzania and Mozambique. PanAfrican Energy Tanzania (PAET) signed a short-term sales agreement with 
the Tanzania Petroleum Development Corporation (TPDC) and the Tanzania Electric Supply Company to supply up 
to 35 million standard cubic feet per day (MMscf/d) from the Songo Songo gas fields, which are to be transported 
through TPDC’s National Natural Gas Infrastructure, mostly to meet Tanzania’s growing industrial and electricity 
demand. Deliveries commenced on 24 December 2018 and the agreement contemplates month-to-month 
extensions for up to 6 months followed by a long-term agreement.  

Following on the heels of the Coral South FLNG project which achieved financial close on a $4.7 billion project 
financing in December 2017, several of the Mozambique LNG projects are nearing FID. Mozambique LNG, the 
Anadarko-led $7.7 billion project, signed a sales and purchase agreement with Pertamina, the Indonesian state-
owned oil company, in late February 2019 to offtake 1 million tonnes per annum for a period of 20 years, bringing 
the consortium’s agreed SPAs to a total of 9.58 MTPA (the project has a nameplate capacity of 12.88 MTPA). The 
project has in place sufficient long-term offtake contracts (most over 10 years) with Tokyo Gas, Centrica, Shell, 
CNOOC, EDF, Bharat Petroleum and Tohoku Electric Power to launch project financing. The onshore Rovuma LNG 
project from the Mamba reservoirs in Area 4, which is being developed by a consortium comprising Mozambique 
Rovuma Venture (owned by ENI (35.7%), ExxonMobil (35.7%) and China National Petroleum Corporation (28.6%)) 
(70%), Empresa Nacional de Hidrocarbonetos (10%) and Galp Energia (10%), and KOGAS (10%), submitted its 
development plan in June 2018 to the Mozambican government for the construction of two liquefaction trains 
each with a capacity of 7.6 MTPA. FID and project financing is expected to take place in 2019. It is expected that 
export credit agencies will assume most of the debt for both the Mozambique LNG and Rovuma LNG projects 
given that several of the sponsors and offtakers are state-owned. 

 

************ 
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Key Terms of Selected Utility Mergers and Acquisitions 

January 1, 2013 – March 1, 2019 

 

Date 
Announced 

(Closed) 
Parties 

Total 
Transaction 

Value 
(millions) 

Equity 
Value 

(millions
) 

Consid
eration 

Premium to 
Market Price 
(days prior to 

announcement) 

P/E 
NTM 

Break-Up Fee 
(% of Equity 

Value) 

Reverse 
Break-Up Fee 
(% of Equity 

Value) 

Management 
Structure/Other 

Undertakings 

Required 
Regulatory 
Approvals 

Nature of 
Process 

5/21/18 
(1/1/19) 

The Southern 
Company/Nex
t Era 
Energy/Gulf 
Power 
Company 

$5,696 $4,350 Cash 
N/A (private 
transaction) 

N/A $100M (2.3%) 
$100M/$200M 
(2.3%/4.6%) 

None 
HSR/FERC/F
CC 

Bilateral 

4/21/18 
(2/1/19) 

CenterPoint 
Energy/ 
Vectren 
Corporation 

$8,150 $6,022 Cash 

10% (1 day); 
17.4% unaffected; 
28.4% peer 
performance 
adjusted 

25.2x $150M (2.5%) $210M (3.5%) 

Combined gas 
operations and 
VVC electric 
operations to be 
managed from 
Evansville, IN; 
continue 
community efforts 
and charitable 
contributions 

HSR, FERC, 
FCC; 
voluntary 
filings made 
in IN and 
OH 

Competitive 

1/03/18 
(1/1/19) 

Dominion 
Energy/ 
SCANA 
Corporation 

$15,550 $7,690 Stock 38% (1 day) 16x $240M (3.1%) $280M (3.6%) 

Dominion to 
determine post-
closing 
management 
structure 

SC, NC, GA, 
HSR, FERC, 
NRC, FCC 

Competitive 
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Date 
Announced 

(Closed) 
Parties 

Total 
Transaction 

Value 
(millions) 

Equity 
Value 

(millions
) 

Consid
eration 

Premium to 
Market Price 
(days prior to 

announcement) 

P/E 
NTM 

Break-Up Fee 
(% of Equity 

Value) 

Reverse 
Break-Up Fee 
(% of Equity 

Value) 

Management 
Structure/Other 

Undertakings 

Required 
Regulatory 
Approvals 

Nature of 
Process 

10/16/17 
(7/1/18) 

The Southern 
Company 
Gas/South 
Jersey 
Industries 

$1,690 N/A Cash N/A N/A N/A 
$80M (4.7% of 
transaction 
value) 

SJI to determine 
post-closing 
management 
structure 

NJ, MD, 
HSR, FERC, 
FCC 

Competitive 

7/19/17 
(terminate
d – 
1/23/19) 

AVA/Hydro 
One Limited 

$5,312 $3,446 Cash 24% (1 day) 28.2 
$103M 
(2.9%) 

$103M 
(0.8%) 

AVA management 
to remain in place; 
headquarters to 
remain in 
Washington 

WA, ID, OR, 
MT, AK, 
FERC, 
CFIUS, HSR, 
FCC 

 

7/9/17 
(6/4/18) 

Westar/ 
Great Plains 

$26,503 $13,845 Stock No premium NM 
$190M 
(2.5% /3.1%) 

$190M 
(3.1%) 

Equal Board split; 
GXP CEO to be 
CEO; dual 
headquarters in 
Topeka, KS and 
Kansas City, MO 

HSR, FERC, 
KS, MO, 
NRC and 
FCC 

Bilateral 

6/1/17 
(12/4/17) 

Macquarie/Ev
ersource 

$1,675 $880 Cash N/A N/A N/A N/A Not specified. 
CT, MA, NH, 
HSR 

Competitive 

1/25/17 
(7/6/18) 

WGL 
Holdings/ 
AltaGas 

$6,324 $4,520 Cash 
27.9% (11/28/16 
unaffected) 

26.2x 
$136M 
(3.0%) 

$205M, $182M 
or $68M 
(4.5%, 4.0% & 
1.5%) 

Maintain 
headquarters in 
Washington, D.C.; 
WGL management 
to manage all 
AltaGas US 
operations 

HSR, FERC, 
CFIUS, DC, 
MD and VA 

Competitive 
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Date 
Announced 

(Closed) 
Parties 

Total 
Transaction 

Value 
(millions) 

Equity 
Value 

(millions
) 

Consid
eration 

Premium to 
Market Price 
(days prior to 

announcement) 

P/E 
NTM 

Break-Up Fee 
(% of Equity 

Value) 

Reverse 
Break-Up Fee 
(% of Equity 

Value) 

Management 
Structure/Other 

Undertakings 

Required 
Regulatory 
Approvals 

Nature of 
Process 

5/29/16 
(terminate
d 7/9/17) 

Westar/ 
Great Plains 

$12,194 $8,538 Cash 
13.4% (1 day) 
36.1% (3/9/16 
unaffected) 

25.0x 
$280M 
(3.28%) 

$380M 
(4.45%) 

Maintain 
headquarters in 
Topeka, KS; one 
Westar director to 
be appointed to 
board of 
combined 
company 

HSR, FERC, 
KS, NRC 
and FCC 

Competitive 

2/9/16 
(1/1/17) 

Empire 
District/ 
Algonquin 

$2,390 $1,488 Cash 21.3% (1 day) 23.2x 
$53M 
(3.56%) 

$65M 
(4.37%) 

Empire District 
management to 
head regional 
management 
team; no changes 
to management or 
employees at 
Empire 

HSR, FERC, 
CFIUS, AR, 
KS, MO, OK 
and FCC 

Competitive 

2/9/16 
(10/14/16) 

ITC Holdings/ 
Fortis, Inc. 

$11,427 $6,946 
Cash/St
ock 

15.5% (1 day) 21.9x 
$245M 
(3.53%) 

$280M/$245M 
(4.03%/3.53%) 

Maintain 
headquarters in 
MI, no force 
reductions 

HSR, FERC, 
CFIUS, IL, 
KS, MO, OK 
and WI 

Competitive 

2/1/16 
(9/16/16) 

Questar/ 
Dominion 

$5,983 $4,397 Cash 23.2% (1 day) 19.1 
$99M 
(2.25%) 

$154M 
(3.5%) 

One Questar 
representative to 
be appointed to 
each of Dominion 
and Dominion 
Midstream’s 
boards; 
maintenance of 
headquarters in 
Salt Lake City 

HSR, UT, 
WY, ID 

Bilateral 
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Date 
Announced 

(Closed) 
Parties 

Total 
Transaction 

Value 
(millions) 

Equity 
Value 

(millions
) 

Consid
eration 

Premium to 
Market Price 
(days prior to 

announcement) 

P/E 
NTM 

Break-Up Fee 
(% of Equity 

Value) 

Reverse 
Break-Up Fee 
(% of Equity 

Value) 

Management 
Structure/Other 

Undertakings 

Required 
Regulatory 
Approvals 

Nature of 
Process 

10/26/15 
(10/3/16) 

Piedmont/ 
Duke 

$6,589 $4,795 Cash 40% (1-day) 30.9x 
$125M 
(2.61%) 

$250M 
(5.21%) 

One Piedmont 
representative will 
be added to 
Duke’s Board of 
Directors; an 
existing member 
of Piedmont’s 
management team 
will lead Duke’s 
natural gas 
operations. 

HSR, NC, 
FCC 

Competitive 

9/4/15 
(7/1/16) 

TECO/ 
Emera 

$10,422 $6,481 Cash 
48% (unaffected 
price as of 
7/15/15) 

24.7x 
$212.5M 
(3.28%) 

$326.9M 
(5.04%) 

Tampa Electric and 
NM Gas to 
maintain existing 
headquarters in 
Tampa and 
Albuquerque 

HSR, CFIUS, 
FERC, NM, 
FCC 

Competitive 

8/24/15 
(7/1/16) 

AGL/ 
Southern 

$12,002 $7,925 Cash 
36.3% (20-day 
VWAP) 

21.8x 
$201M 
(2.54%) 

N/A 

AGL to maintain 
separate board 
and management 
team 

HSR, CA, 
GA, IL, MD, 
NJ, VA, FCC 

Bilateral 

2/26/15 
(12/16/15) 

UIL/ 
Iberdrola 
(USA) 

$4,847 $3,040 
Stock/C
ash 

24.6% (est. 1-day) 21.6x 
$75M 
(2.47%) 

N/A 

UIL CEO to be CEO 
of combined 
entity; UIL CEO 
and 2 others to 
join Iberdrola 
(USA) board of 
directors 

HSR, CFIUS, 
CT, MA, FCC 

Bilateral 
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Date 
Announced 

(Closed) 
Parties 

Total 
Transaction 

Value 
(millions) 

Equity 
Value 

(millions
) 

Consid
eration 

Premium to 
Market Price 
(days prior to 

announcement) 

P/E 
NTM 

Break-Up Fee 
(% of Equity 

Value) 

Reverse 
Break-Up Fee 
(% of Equity 

Value) 

Management 
Structure/Other 

Undertakings 

Required 
Regulatory 
Approvals 

Nature of 
Process 

12/3/14 
(terminate
d 7/16/16) 

HEI/ 
NextEra 

$4,567 $2,601 Stock 
21% (est. 20-day 
VWAP) 

15.9x 
$90M 
(3.46%) 

$90M 
(3.46%) 

HEI to maintain 
local headquarters 
and be managed 
locally 

HSR, FERC, 
HA, FCC 

Bilateral 

10/20/14 
(4/13/16) 

CLECO/ 
Macquarie/ 
BCIMC 

$4,704 $3,365 Cash 

14.7% (1-day) 
(strategic process 
had been 
previously 
disclosed) 

20.3x 
$120M 
(3.57%) 

$180M 
(5.35%) 

CLECO to maintain 
local headquarters 
and management; 
CLECO President 
to become CEO 
upon closing 

HSR, CFIUS, 
FERC, LA 

Competitive 

6/23/14 
(6/29/15) 

Integrys/ 
WEC 

$9,115 $5,684 
Stock/C
ash 

17.3% (1 day) 19.5x 
$175M 
(3.08%) 

$175M 
(3.08%) 

3 Integrys 
Directors to join 
WEC Board upon 
closing 

HSR, FERC, 
WIA, IL, MI, 
MN, FCC 

Bilateral 

4/30/14 
(3/23/16) 

Pepco/ 
Exelon 

$12,605 $6,912 Cash 
19.6% (1 day); 
29.5% (20-day 
VWAP) 

22.4x 
$293M 
(4.24%) 

$180M 
(2.60%) 

Maintenance of 
local and regional 
headquarters and 
management 

HSR, FERC, 
DE, DC, MD, 
NJ, VA, FCC 

Competitive 

12/11/13 
(8/15/14) 

UNS/Fortis $4,343 $2,503 Cash 30.1% (1 day) 18.4x 
$63.9M 
(2.55%) 

N/A 

UNS management 
team to remain in 
place, UNS 
headquarters to 
remain in Tucson 
and 4 current 
directors of UNS 
to remain on UNS 
Board of Directors 
following closing 

HSR, CFIUS, 
FERC, AZ, 
FCC 

Bilateral 
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Date 
Announced 

(Closed) 
Parties 

Total 
Transaction 

Value 
(millions) 

Equity 
Value 

(millions
) 

Consid
eration 

Premium to 
Market Price 
(days prior to 

announcement) 

P/E 
NTM 

Break-Up Fee 
(% of Equity 

Value) 

Reverse 
Break-Up Fee 
(% of Equity 

Value) 

Management 
Structure/Other 

Undertakings 

Required 
Regulatory 
Approvals 

Nature of 
Process 

5/29/13 
(12/19/13) 

NV/ 
Berkshire 

$10,689 $5,665 Cash 20.3% (1 day) 18.0x 

$56.6M (1st 6 
weeks) 
(1.0%)/$169.7
M (3.0%) 

N/A 

NV to continue to 
operate as a 
separate 
subsidiary and 
maintain local 
headquarters 

HSR, FERC, 
NV, FCC 

Bilateral 
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Risk Allocation RE Regulatory Approvals in Selected Utility Mergers and Acquisitions 

January 1, 2013 – March 1, 2019 

 

Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

CenterPoint Energy/ 
Vectren Corporation 
4/21.18 (2/1/19) 

HSR, FERC, FCC, 
voluntary filings in IN 
and OH 

CNP is not obligated to 
proceed with the merger if 
any regulatory order contains 
terms and conditions that 
would constitute a 
Burdensome Condition.  
Burdensome Condition is 
defined as a material adverse 
effect on the Company or 
CNP with CNP being deemed 
the same size as the Company 
for purposes of determining 
materiality. 

Reasonable best efforts CNP is obligated to pay a 
regulatory termination fee of 
$210 million to VVC in the event 
the merger agreement is 
terminated under certain 
circumstances where the required 
regulatory approvals have not 
been obtained. 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

SCANA/Dominion  
1/03/18 (1/1/19) 

SC, NC, GA, HSR, FERC, 
NRC, FCC 

Specified SCPSC conditions 
must be obtained without 
material modification; other 
regulatory approvals must be 
obtained without any 
Burdensome Condition.  
Burdensome Condition based 
on Company and Buyer MAE 

Reasonable best efforts Reverse break-up fee payable if 
agreement is terminated and one 
or more regulatory orders contain 
a Burdensome Condition and the 
other conditions to closing have 
been satisfied 

Elizabethtown Gas/South 
Jersey Industries 
10/16/17 (7/1/18) 

NJ, MD, HSR, FERC, FCC Conditions in regulatory 
orders shall not be reasonably 
be expected to have a 
material adverse effect on the 
Business taken as a whole. 

Reasonably best efforts “Hell or High Water” Payment of 
Reverse Break-up Fee ($80M) 

AVA/Hydro One Limited 
7/19/17 (terminated 
1/23/19) 

WA, ID, OR, MT, AK, 
FERC, CFIUS, HSR, FCC 

Company MAE or Combined 
Company MAE (with 
Combined Company deemed 

Reasonable best efforts 
generally.  

“Hell or High Water” Payment of 
Reverse Break-up Fee ($103M), 
even if due to an order that 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

to be only the size of the 
Company) 

Take all steps necessary to 
remove impediments and obtain 
approval, including:   

 agreeing to divestitures 
 terminating or modifying 

existing relationships, 
ventures, contract rights or 
other arrangements 

 creating relationships, 
ventures or arrangements  

would impose a Burdensome 
Condition.   
Either Party may extend drop 
dead date by 6 months if all other 
Conditions Precedent have been 
satisfied or waived. 

Westar/Great Plains 
7/9/17 (6/4/18) 

HSR, FERC, KS, MO, NRC 
and FCC 

Regulatory MAE based on a 
company the size of Westar 
for purposes of the closing 
conditions, but none for 
termination and the reverse 
break-up fee 

Take all actions and do all things 
necessary.  
Reasonable best efforts to 
eliminate all impediments, 
including (subject to the 
condition precedent “gauge”):   

“Hell or High Water” Payment of 
Reverse Break-up Fee ($380M).   
Either Party may extend drop 
dead date by 6 months if all other 
Conditions Precedent have been 
satisfied or waived. 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

 defending through 
litigation, including 
appeals  

 agreeing to divestitures  
 agreeing to conduct 

limitations 
 taking any action required 

by a Governmental Entity 
Macquarie/Eversource 
6/1/17 (12/4/2017) 

CT, MA, NH, HSR  All regulatory orders shall 
have been obtained; no 
requirement that orders not 
contain material adverse or 
burdensome conditions. 

Reasonable best efforts Provisions relating to reverse 
break-up fee redacted. 

WGL/AltaGas 
1/25/17 (7/6/18) 

HSR, FERC, CFIUS, DC, 
MD and VA 

Burdensome Condition based 
on Company MAE or Buyer 
MAE 

Reasonable best efforts to 
consummate the transaction. 
Take any and all steps that may 
be required, including: 

 agreeing to divestitures 

“Hell or High Water” Payment of 
Regulatory Termination Fee 
($68M), unless a Burdensome 
Condition is imposed. 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

 terminating or 
relinquishing or modifying 
any existing relationships, 
ventures or contractual 
rights of Buyer 

 creating new relationships, 
ventures, and contractual 
rights 

Payment of Parent Termination 
Fee ($182M) if Buyer failed to 
comply with its covenants as 
regards seeking to obtain the 
required regulatory approvals. 
Either Party may extend drop 
dead date by 6 months if all other 
Conditions Precedent have been 
satisfied or waived. 

Westar/Great Plains 
5/29/16 (terminated 
7/9/17) 

HSR, FERC, KS, NRC and 
FCC 

Regulatory MAE based on a 
company the size of Westar 
for purposes of the closing 
conditions, but none for 
termination and the reverse 
break-up fee 

Take all actions and do all things 
necessary.  
Reasonable best efforts to 
eliminate all impediments, 
including (subject to the 
condition precedent “gauge”):   

 defending through 
litigation, including 
appeals  

“Hell or High Water” Payment of 
Reverse Break-up Fee ($380M).   
Either Party may extend drop 
dead date by 6 months if all other 
Conditions Precedent have been 
satisfied or waived. 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

 agreeing to divestitures  
 agreeing to conduct 

limitations 
 taking any action required 

by a Governmental Entity 
Empire District/Algonquin 
2/9/16 (1/1/17) 

HSR, FERC, CFIUS, AR, KS, 
MO, OK and FCC 

Burdensome Condition is 
based on Combined Company 
MAE 

Take all actions and do all things 
necessary.   
Reasonable best efforts to 
eliminate all impediments, 
including (subject to the 
condition precedent “gauge”): 

 defending through 
litigation, including 
appeals  

 agreeing to divestitures 
 agreeing to conduct 

limitations  
 taking any action required 

by a Governmental Entity 

“Hell or High Water” Payment of 
Reverse Break-up Fee ($65M), 
even if due to an order that 
would impose a Burdensome 
Condition on Algonquin.   
Automatic six-month extension if 
all other Conditions Precedent 
have been satisfied or waived. 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

ITC Holdings/Fortis  
2/9/16 (10/14.16) 

HSR, FERC, CFIUS, IL, KS, 
MO, OK and WI 

None Proceed diligently and in good 
faith and use best efforts.   
Take all actions and do all things 
necessary, including: 

 taking any action and 
agreeing to any concession 
or condition requested or 
required by a 
Governmental Entity 

 agreeing to divestitures 
 terminating or 

restructuring existing 
relationships contracts or 
governance 

“Hell or High Water” Payment of 
Reverse Break-up Fee ($280M).   
Either Party may extend drop 
dead date by up to 6 months if all 
other Conditions Precedent have 
been satisfied or waived. 

Questar/Dominion 
2/1/16 (9/16/16) 

HSR, UT, WY, ID Company MAE or Combined 
Company MAE (with 
Combined Company deemed 

Reasonable best efforts 
generally. Take all steps 
necessary to remove 

“Hell or High Water” Payment of 
Reverse Break-up Fee ($154M), 
even if due to an order that 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

to be only the size of the 
Company) 

impediments and obtain 
approval, including:   

 agreeing to divestitures 
 terminating or modifying 

existing relationships, 
ventures, contract rights or 
other arrangements 

 creating relationships, 
ventures or arrangements  

Reasonable best efforts to 
defend through litigation, 
including appeals.   

would impose a Burdensome 
Condition on Dominion.   
Either Party may extend drop 
dead date by 6 months if all other 
Conditions Precedent have been 
satisfied or waived. Company may 
extend an additional 3 months if 
all conditions satisfied (including 
re receipt of approvals) but an 
injunction has been issued 
preventing Closing. 

Piedmont/Duke  
10/26/15 (10/3/16) 

HSR, NC, FCC Company MAE or Combined 
Company MAE (with 
Combined Company deemed 
to be only the size of the 
Company) 

Reasonable best efforts 
generally.  
Take all steps necessary to 
remove impediments and obtain 
approval, including:   

 agreeing to divestitures 

“Hell or High Water” Payment of 
Reverse Break-up Fee ($250M), 
even if due to an order that 
would impose a Burdensome 
Condition on Duke.   
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

 terminating or modifying 
existing relationships, 
ventures, contract rights or 
other arrangements 

 creating relationships, 
ventures or arrangements  

Reasonable best efforts to 
defend through litigation, 
including appeals. 

Either Party may extend drop 
dead date by 6 months if all other 
Conditions Precedent have been 
satisfied or waived. 

TECO/Emera 
9/4/15 (7/1/16) 

HSR, CFIUS, FERC, NM, 
FCC 

None Take all actions and do all things 
necessary.  
Reasonable best efforts to 
eliminate all impediments, 
including (subject to the 
condition precedent “gauge”):  

 defending through 
litigation, including 
appeals 

“Hell or High Water” Payment of 
Reverse Break-up Fee ($326.9M).   
Either Party may extend drop 
dead date by 6 months if all other 
Conditions Precedent have been 
satisfied or waived. 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

 agreeing to divestitures 
 agreeing to conduct 

limitations  
 taking any action required 

by a Governmental Entity 
AGL/Southern 
8/24/15 (7/1/16) 

HSR, CA, GA, IL, MD, NJ, 
VA, FCC 

Combined Company MAE or a 
requirement to divest of a 
Company subsidiary or a 
Buyer subsidiary that 
constitutes more than 25% of 
the respective operations of 
the Company and its 
subsidiaries or Buyer and its 
subsidiaries 

Reasonable best efforts to take 
all actions and do all things 
necessary, including:  

 defending through 
litigation, including 
appeals  

 eliminate all impediments 
to obtaining approvals 

 agreeing to divestitures  
 taking any action required 

by a Governmental Entity 
 agreeing to conduct 

limitations 

No liability if terminated due to 
failure to obtain approvals or 
imposition of a burdensome 
condition by approvals.   
Either Party may extend drop 
dead date by 6 months if all other 
Conditions Precedent have been 
satisfied or waived. 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

UIL/Iberdrola (USA)  
2/26/15 (12/16/15) 

HSR, CFIUS, CT, MA, FCC Company MAE (with 
Company deemed to be 150% 
of its size) 

Reasonable best efforts to take 
all actions and do all things 
necessary, including: 

 defending through 
litigation, including 
appeals  

 agreeing to divestitures  
 taking any action required 

by a Governmental Entity 
 agreeing to conduct 

limitations 

No liability if terminated due to 
failure to obtain approvals or 
imposition of a burdensome 
condition by approvals.   
Either Party may extend drop 
dead date by up to two 
successive 3 month periods if all 
other Conditions Precedent have 
been satisfied or waived. 

HEI/NextEra 
12/3/14 (terminated - 
7/16/16) 

HSR, FERC, HA, FCC Buyer MAE (with Buyer 
deemed to be the size of the 
Company) or Company MAE, 
in each case after giving effect 
to the related spin transaction 

Reasonable best efforts to take 
all actions and do all things 
necessary, including: 

 defending through 
litigation, including 
appeals  

 agreeing to divestitures 

Payment of Reverse Break-up Fee 
($90M). Issuance of a regulatory 
approval that imposes a 
Burdensome Condition does not 
require payment of the Reverse 
Break-up Fee.   
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

 taking any action required 
by a Governmental Entity 

 agreeing to conduct 
limitations 

Automatic six-month extension if 
all other Conditions Precedent 
have been satisfied or waived. 

CLECO/Macquarie/BCIMC 
10/20/14 (4/13/16) 

HSR, CFIUS, FERC, LA Company MAE or Combined 
Company MAE, in each case 
with the Company deemed to 
be 50% of its size 

Reasonable best efforts to take 
all actions and do all things 
necessary, including:  

 defending through 
litigation, including 
appeals 

 agreeing to divestitures  
 taking any action required 

by a Governmental Entity  
 agreeing to conduct 

limitations 

Payment of Reverse Break-up Fee 
($180M), but only if terminated 
by Purchaser. Issuance of a 
regulatory approval that imposes 
a Burdensome Condition does 
not require payment of the 
Reverse Break-up Fee.   
Automatic six-month extension if 
all other Conditions Precedent 
have been satisfied or waived. 

Integrys/WEC 
6/23/14 (6/29/15) 

HSR, FERC, WIA, IL, MI, 
MN, FCC 

Combined Company MAE 
(with Combined Company 

Reasonable best efforts to take 
all actions and do all things 
necessary, including:   

No liability if terminated due to 
failure to obtain approvals or 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

deemed to be only the size of 
the Company) 

 defending through 
litigation, including 
appeals  

 eliminate all impediments 
to obtaining approvals  

 agreeing to divestitures  
 taking any action required 

by a Governmental Entity  
 agreeing to conduct 

limitations 

imposition of a burdensome 
condition by approvals.   
Either Party may extend drop 
dead date by 6 months if all other 
Conditions Precedent have been 
satisfied or waived. 

Pepco/Exelon 
4/30/14 (3/24/16) 

HSR, FERC, DE, DC, MD, 
NJ, VA, FCC 

Company MAE (with 
Company deemed to be 50% 
of its size and matters 
imposed on Buyer deemed to 
be imposed on the Company) 

Reasonable best efforts to take 
all actions and do all things 
necessary, including defending 
through litigation. 

“Hell or High Water” Payment of 
Reverse Break-up Fee ($180M), 
even if due to an order that 
would impose a Burdensome 
Condition on Exelon. Fee is paid 
via redemption for $0 of 
Preferred Stock purchased by 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  
Exelon at signing of Merger 
Agreement.   
Either Party may extend drop 
dead date by 3 months if all other 
Conditions Precedent have been 
satisfied or waived. 

UNS/Fortis 
12/11/13 (8/15/14) 

HSR, CFIUS, FERC, AZ, 
FCC 

Company MAE or Combined 
Company MAE (with 
Combined Company deemed 
to be only the size of the 
Company) 

Reasonable best efforts to take 
all actions and do all things 
necessary, including: 

 defending through 
litigation, including 
appeals  

 eliminate all impediments 
to obtaining approvals  

 agreeing to divestitures 
 taking any action required 

by a Governmental Entity  

No liability if terminated due to 
failure to obtain approvals or 
imposition of a burdensome 
condition by approvals.   
Automatic six-month extension if 
all other Conditions Precedent 
have been satisfied or waived. 
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Transaction 
Announcement Date 

(Closing Date) 

Required Regulatory 
Approvals 

Regulatory Approvals 
Condition Precedent 

“Gauge” 

Efforts Required Effect of Failure to Obtain 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

HSR/FERC/FCC Purchaser Burdensome 
Condition defined as no 
material adverse effect on the 
Purchaser and the Company 
with the combined entity 
deemed the size of the 
Company for purposes of 
determining materiality.  
Seller Burdensome Condition 
defined as no material 
adverse effect on the manner 
in which Seller’s remining 
transmission or generation 
assets are operated. 

Reasonable best efforts If closing does not occur due to 
failure to obtain a required 
regulatory approval or failure by 
Purchaser to agree to a Purchaser 
Burdensome Condition, Purchase 
shall pay a fee of $100 million to 
Seller, or if such failure is due to 
Purchaser failing to satisfy its 
regulatory covenant, $200 million. 
If closing does not occur due to a 
failure by Seller to agree to a 
Seller Burdensome Condition or a 
failure by Seller to comply with its 
regulatory covenant, Seller shall 
pay Purchaser $100 million.  

 agreeing to conduct 
limitations 

NV/Berkshire  
5/29/13 (12/19/13) 

HSR, FERC, NV, FCC Company MAE or Combined 
Company MAE (with 
Combined Company deemed 
to be only the size of the 
Company) 

Reasonable best efforts to take 
all actions and do all things 
necessary, including:  

 defending through 
litigation, including 
appeals 

 eliminate all impediments 
to obtaining approvals  

 agreeing to divestitures  
 taking any action required 

by a Governmental Entity  
 agreeing to conduct 

limitations 

No liability if terminated due to 
failure to obtain approvals or 
imposition of a burdensome 
condition by approvals.   
Either Party may extend drop 
dead date by 3 months if all other 
Conditions Precedent have been 
satisfied or waived. 
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Effect of Willful Breach in Selected Utility Mergers and Acquisitions 

January 1, 2013 – March 1, 2019 

 

Transaction 
Announcement Date 

(Closing Date) 
Applicable Break-Up Fees  Willful Breach Definition Effect of Willful Breach on Available Remedies 

The Southern 
Company/Next Era 
Energy/Gulf Power 
Company 
5/21/18 (1/1/19) 

Break-up and reverse break-up 
fees payable in specified 
circumstances. 

“Willful Breach” shall mean a breach that 
is a consequence of a deliberate act or 
deliberate failure to act undertaken by 
the breaching Party with the knowledge 
that the taking of, or failure to take, such 
act would cause the failure of the 
transactions contemplated by this 
Agreement to be consummated; 
provided that, without limiting the 
meaning of Willful Breach, the Parties 
acknowledge and agree that any failure 
by any Party to consummate the Sale 
after the applicable conditions to the 
Closing set forth in Article VIII have been 
satisfied or waived (except for those 
conditions that by their nature are to be 
satisfied at the Closing, and which 
conditions would be capable of being 
satisfied at the time of such failure to 
consummate the Sale) shall constitute a 
Willful Breach of this Agreement by such 
Party.  

Payment of termination fees does not relieve either 
party from liability for Willful Breach or Actual 
Fraud. 

CenterPoint Energy/ 
Vectren Corporation 
4/21/18 (2/1/19) 

Break-up and reverse break-up 
fees payable in specified 
circumstances. 

“Willful Breach” means a breach that is a 
consequence of a deliberate act or 
deliberate failure to act undertaken by 
the breaching Party with the Knowledge 
that the taking of, or failure to take, such 

Payment of termination fees does not relieve either 
party from liability for Willful Breach 
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Transaction 
Announcement Date 

(Closing Date) 
Applicable Break-Up Fees  Willful Breach Definition Effect of Willful Breach on Available Remedies 

act would, or would reasonably be 
expected to, cause or constitute a 
material breach of any covenants or 
agreements contained in the merger 
agreement. 

SCANA/Dominion  
1/03/18 (1/1/19) 

Break-up and reverse break-up 
fees payable in specified 
circumstances. 

“Willful Breach” means, with respect to 
any breach or failure to perform any of 
the covenants or other agreements 
contained in this Agreement, a breach 
that is a consequence of an act or failure 
to act undertaken by the breaching party 
with actual knowledge that such party’s 
act or failure to act would result in or 
constitute a breach of this Agreement. 
For the avoidance of doubt, the failure of 
a party hereto to consummate the 
Closing when required pursuant to 
Section 1.02, or, on the Closing Date, 
cause the Effective Time to occur 
pursuant to Section 1.03, shall be a 
Willful Breach of this Agreement. 

Break-up fees are exclusive remedy if paid. 

Elizabethtown Gas/South 
Jersey Industries 
10/16/17 (7/1/18) 

Break-up and reverse break-up 
fees payable in specified 
circumstances. 

“Willful Breach” means a breach that is a 
consequence of a deliberate act or 
deliberate failure to act undertaken by 
the breaching Party with the knowledge 
that the taking of or failure to take, such 
act would, or would reasonably be 
expected to, cause or constitute a 
material breach of any covenants or 
agreements contained in this Agreement; 
provided that, without limiting the 

In cases where the Reverse Break-up Fee is 
payable, the Reverse Break-up Fee is sole remedy 
unless a Willful Breach occurs. 
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Transaction 
Announcement Date 

(Closing Date) 
Applicable Break-Up Fees  Willful Breach Definition Effect of Willful Breach on Available Remedies 

meaning of Willful Breach, the Parties 
acknowledge and agree that any failure 
by any Party to consummate the 
acquisition of the Purchased Assets, the 
assumption of the Assumed Obligations 
and the other transactions contemplated 
by this Agreement to be completed at 
the Closing (the “Acquisition”) after the 
applicable conditions to the Closing set 
forth in Article VIII have been satisfied or 
waived (except for those conditions that 
by their nature are to be satisfied at the 
Closing, which conditions would be 
capable of being satisfied at the time of 
such failure to consummate the 
Acquisition) shall constitute a Willful 
Breach of this Agreement by such Party.  

AVA/Hydro One Limited 
7/19/17 (terminated 
1/23/19) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

Willful and material breach not defined No damages remedy unless willful and material 
breach occurs. 

Break-up Fees are sole and exclusive remedy if 
paid 

Westar/Great Plains 
7/9/17 (6/4/18) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

“Willful Breach” means a breach that is a 
consequence of a deliberate act or 
deliberate failure to act undertaken by 
the breaching Party with the Knowledge 
that the taking of, or failure to take, such 
act would, or would reasonably be 
expected to, cause or constitute a 
material breach of any covenants or 
agreements contained in this Agreement; 
provided that, without limiting the 

No damages remedy unless a Willful Breach occurs 

In cases where the Break-up Fee is payable, the 
Break-up Fee is sole remedy unless a Willful Breach 
occurs 

In cases where the Reverse Break-up Fee is 
payable, the Reverse Break-up Fee is sole remedy 
unless a Willful Breach occurs 
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Transaction 
Announcement Date 

(Closing Date) 
Applicable Break-Up Fees  Willful Breach Definition Effect of Willful Breach on Available Remedies 

meaning of Willful Breach, the Parties 
acknowledge and agree that any failure 
by any Party to consummate the Merger 
and the other transactions contemplated 
hereby after the applicable conditions to 
the Closing set forth in Article VII have 
been satisfied or waived (except for 
those conditions that by their nature are 
to be satisfied at the Closing, which 
conditions would be capable of being 
satisfied at the time of such failure to 
consummate the Merger) shall constitute 
a Willful Breach of this Agreement. 

If a Willful Breach occurs, the company can pursue 
damages, including lost premium to shareholders 

Macquarie/Eversource 
6/1/17 (12/4/2017) 

Reverse break-up fee provision 
redacted. 

“Willful Breach” of a Party means a 
material breach of any representation, 
warranty, covenant or other agreement 
set forth in this Agreement that is a 
consequence of an act or failure to act 
by such Party, with the actual knowledge 
of such Party at the taking of such act or 
failure to take such act would cause or 
constitute a material breach of this 
Agreement. 

No termination of the agreement shall relieve any 
Party for any liability for Willful breach of the 
agreement. 

WGL Holdings/AltaGas 
1/25/17 (7/6/18) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

“Willful and Material Breach” means a 
material breach that is a consequence of 
an action undertaken or failure to act by 
the breaching party with the actual 
knowledge that the taking of such action 
or such failure to act would constitute a 
breach of this Agreement. 

No damages remedy unless a Willful and Material 
Breach occurs or, in the case of the buyer’s 
obligations to seek the regulatory approvals, a 
Regulatory Failure Willful and Material Breach 
occurs. 
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Transaction 
Announcement Date 

(Closing Date) 
Applicable Break-Up Fees  Willful Breach Definition Effect of Willful Breach on Available Remedies 

“Regulatory Failure Willful and Material 
Breach” means (a) a Willful and Material 
Breach by Parent of its obligations under 
Section 5.4 and (b) Parent acted in bad 
faith. 

In cases where the Break-up Fee is payable, the 
Break-up Fee is sole remedy unless a Willful and 
Material Breach occurs 

In cases where the Reverse Break-up Fee is 
payable, the Reverse Break-up Fee is sole remedy 
unless a Regulatory Failure Willful Breach occurs 

If a Willful and Material Breach occurs (or, in the 
case of buyer’s covenants to obtain the regulatory 
approvals, a Regulatory Failure Willful and Material 
Breach occurs, the company can pursue damages 

Westar/Great Plains 
5/29/16 (terminated 
7/9/17) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

“Willful Breach” means a breach that is a 
consequence of a deliberate act or 
deliberate failure to act undertaken by 
the breaching Party with the Knowledge 
that the taking of, or failure to take, such 
act would, or would reasonably be 
expected to, cause or constitute a 
material breach of any covenants or 
agreements contained in this Agreement; 
provided that, without limiting the 
meaning of Willful Breach, the Parties 
acknowledge and agree that any failure 
by any Party to consummate the Merger 
and the other transactions contemplated 
hereby after the applicable conditions to 
the Closing set forth in Article VII have 
been satisfied or waived (except for 
those conditions that by their nature are 
to be satisfied at the Closing, which 
conditions would be capable of being 
satisfied at the time of such failure to 

No damages remedy unless a Willful Breach occurs 

In cases where the Break-up Fee is payable, the 
Break-up Fee is sole remedy unless a Willful Breach 
occurs 

In cases where the Reverse Break-up Fee is 
payable, the Reverse Break-up Fee is sole remedy 
unless a Willful Breach occurs 

If a Willful Breach occurs, the company can pursue 
damages, including lost premium to shareholders 
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Transaction 
Announcement Date 

(Closing Date) 
Applicable Break-Up Fees  Willful Breach Definition Effect of Willful Breach on Available Remedies 

consummate the Merger) shall constitute 
a Willful Breach of this Agreement. 

Empire District/Algonquin 
2/9/16 (1/1/17) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

“Willful Breach” means a breach that is a 
consequence of an act or omission 
undertaken by the breaching Party with 
the Knowledge that the taking of or the 
omission of taking such act would, or 
would reasonably be expected to, cause 
or constitute a material breach of this 
Agreement; provided that, without 
limiting the meaning of Willful Breach, 
the Parties acknowledge and agree that 
any failure by any Party to consummate 
the Merger and the other transactions 
contemplated hereby after the 
applicable conditions to the closing set 
forth in Article VII have been satisfied or 
waived (except for those conditions that 
by their nature are to be satisfied at the 
Closing, which conditions would be 
capable of being satisfied at the time of 
such failure to consummate the Merger) 
shall constitute a Willful Breach of this 
Agreement. 

No damages remedy unless a Willful Breach 
occurs. 

In cases where the Break-up Fee is payable, the 
Break-up Fee is sole remedy  

In cases where the Reverse Break-up Fee is 
payable, the Reverse Break-up Fee is sole remedy 
unless a Willful Breach occurs 

If a Willful Breach occurs, the company can pursue 
damages, including lost premium to shareholders 

ITC Holdings/Fortis  
2/9/16 (10/14.16) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

“Willful Breach” means with respect to 
any breaches or failures to perform any 
of the covenants or other agreements 
contained in this Agreement, a material 
breach that is a consequence of an act or 
failure to act undertaken by the 
breaching Party with actual knowledge 

No damages remedy unless a Willful Breach 
occurs. 

In cases where the Break-up Fee is payable, the 
Break-up Fee is sole remedy  

In cases where the Reverse Break-up Fee is 
payable, the Reverse Break-up Fee is sole remedy 
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Transaction 
Announcement Date 

(Closing Date) 
Applicable Break-Up Fees  Willful Breach Definition Effect of Willful Breach on Available Remedies 

that such Party’s act or failure to act 
would, or would reasonably be expected 
to, result in or constitute a breach of this 
Agreement. For the avoidance of doubt, 
a Party’s failure to consummate the 
Closing when required pursuant to 
Section 1.2 shall be a Willful Breach of 
this Agreement. 

In cases where the Reverse Break-up Fee is not 
payable but a Willful Breach has occurred, 
damages may include lost premium to 
shareholders 

Questar/Dominion 
2/1/16 (9/16/16) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

Willful and material breach not defined 

  

No damages remedy unless willful and material 
breach occurs  

Break-up Fees are sole and exclusive remedy  

Piedmont/Duke  
10/26/15 (10/3/16) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

Willful and material breach not defined 

  

No damages remedy unless willful and material 
breach occurs  

Break-up Fees are sole and exclusive remedy 
unless there is a willful and material breach 

TECO/Emera 
9/4/15 (7/1/16) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

  

“Willful Breach” means a breach that is a 
consequence of an act or omission 
undertaken by the breaching Party with 
the Knowledge that the taking of or the 
omission of taking such act would, or 
would reasonably be expected to, cause 
or constitute a material breach of this 
Agreement; provided that, without 
limiting the meaning of Willful Breach, 
the Parties acknowledge and agree that 
any failure by any Party to consummate 
the Merger and the other transactions 
contemplated hereby after the 
applicable conditions to the Closing set 

No damages remedy unless an Willful Breach 
occurs. 

In cases where the Break-up Fee is payable, the 
Break-up Fee is sole remedy  

In cases where the Reverse Break-up Fee is 
payable, the Reverse Break-up Fee is sole remedy 
unless a Willful Breach occurs, in which case the 
company can pursue damages as well, including 
lost premium to shareholders. 
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Transaction 
Announcement Date 

(Closing Date) 
Applicable Break-Up Fees  Willful Breach Definition Effect of Willful Breach on Available Remedies 

forth in Article VII have been satisfied or 
waived (except for those conditions that 
by their nature are to be satisfied at the 
Closing, which conditions would be 
capable of being satisfied at the time of 
such failure to consummate the Merger) 
shall constitute a Willful Breach of this 
Agreement.  

AGL/Southern 
8/24/15 (7/1/16) 

Break-up Fee payable in 
specified circumstances 

No Reverse Break-up Fee  

  

Intentional breach not defined. 

“Willful” breach will be deemed to have 
occurred if the Company took or failed 
to take action with knowledge that such 
action or inaction constituted a breach of 
such obligation 

No damages remedy unless an intentional breach 
occurs. 

Break-up Fee is sole remedy unless a willful breach 
occurs and relates to (i) calling shareholders 
meeting/proxy or (ii) covenant not to solicit 
alternative transaction 

UIL/Iberdrola (USA)  
2/26/15 (12/16/15) 

Break-up Fee payable in 
specified circumstances 

No Reverse Break-up Fee  

Knowing and intentional breach not 
defined 

  

No damages remedy unless knowing and 
intentional breach occurs, except for breach of 
representations, warranties and covenants 

If termination is due to breach (apparently without 
regard to whether knowing and intentional or not) 
of representations, warranties or covenants, 
Acquirer may collect Break-up Fee and also sue for 
damages 

HEI/NextEra 
12/3/14 (terminated - 
7/16/16) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

Willful breach not defined 

  

No damages remedy unless willful breach occurs  

Break-up Fees are sole and exclusive remedy 
unless there is a willful breach 

CLECO/Macquarie/BCIMC 
10/20/14 (4/13/16) 

Break-up Fee payable in 
specified circumstances 

Knowing and intentional breach not 
defined 

No damages remedy unless knowing and 
intentional breach occurs 
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Transaction 
Announcement Date 

(Closing Date) 
Applicable Break-Up Fees  Willful Breach Definition Effect of Willful Breach on Available Remedies 

Reverse Break-up Fee payable 
in specified circumstances 

  Acquirer’s maximum liability cannot exceed the 
amount of the Reverse Break-up Fee 

Integrys/WEC 
6/23/14 (6/29/15) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

Willful breach not defined 

  

No damages remedy unless willful breach occurs  

Break-up Fees not explicitly stated to be sole 
remedies 

Pepco/Exelon 
4/30/14 (3/24/16) 

Break-up Fee payable in 
specified circumstances 

Reverse Break-up Fee payable 
in specified circumstances 

Willful and intentional material breach 
not defined 

  

No damages remedy unless willful and intentional 
material breach occurs  

Break-up Fees are sole and exclusive remedy 

UNS/Fortis 
12/11/13 (8/15/14) 

Break-up Fee payable in 
specified circumstances 

No Reverse Break-up Fee 

Willful and material breach not defined 

  

No damages remedy unless willful and material 
breach occurs 

Break-up Fee is a liquidated damage unless there is 
willful and material breach 

NV/Berkshire  
5/29/13 (12/19/13) 

Break-up Fee payable in 
specified circumstances 

No Reverse Break-up Fee 

Willful and material breach not defined 

  

No damages remedy unless willful and material 
breach occurs  

Break-up Fee is a liquidated damage unless there is 
willful and material breach 
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Compensation and Benefit Matters in Selected Utility Mergers and Acquisitions 

January 1, 2013 – March 1, 2019 

 

Transaction 
Announcement 

Date 
(Closing Date) 

Total 
Transaction 

Value 
(millions) 

Treatment of 
Timed-Vested 

Equity 

Treatment of 
Performance 

Awards 

Cash 
Compensation 

Protection 

Bonus 
Protection 

Benefit 
Protection 

Severance 
Protection 

Other 

The Southern 
Company/Next 
Era Energy/Gulf 
Power Company 
5/21/18 (1/1/19) 

$5,696 

 

N/A N/A End of first full 
calendar year 
after the year 
in which 
closing occurs 

End of first 
full calendar 
year after the 
year in which 
closing 
occurs 

End of first 
full calendar 
year after 
the year in 
which 
closing 
occurs 

End of first 
full 
calendar 
year after 
the year in 
which 
closing 
occurs 

 

CenterPoint 
Energy/ 
Vectren 
Corporation  
4/21/18 
(2/1/19) 

$8,149 

Fully vest 
paid in cash 

Vest at greater 
of target and 
actual 

Two years 
following 
closing 

Two years 
following 
closing for 
short term 
bonus 
opportunities; 
long term 
bonuses to 
be as per 
CNP plans 

Two years 
following 
closing 

Two years 
following 
closing 

Protection from 
relocation more 
than 50 miles for 
two years after 
closing 

SCANA/Dominion  
1/03/18 
(1/1/19) 

$14,600 Fully vest Vest at target 

Same as award 
agreement 

until 12/31/19 
no less than 

until 
12/31/19 no 
less than 

until 
12/31/19 
substantial 
comparable 

until 
12/31/19 as 
provided in 

until 12/31/19 
protection from 
relocation by more 
than 50 miles 



 

BAKER BOTTS 69 

Transaction 
Announcement 

Date 
(Closing Date) 

Total 
Transaction 

Value 
(millions) 

Treatment of 
Timed-Vested 

Equity 

Treatment of 
Performance 

Awards 

Cash 
Compensation 

Protection 

Bonus 
Protection 

Benefit 
Protection 

Severance 
Protection 

Other 

same as 
award 
agreement 

in the 
aggregate 

disclosure 
schedule 

Elizabethtown 
Gas/South Jersey 
Industries 
10/16/17 
(7/1/18) 

$1,700 N/A N/A Until end of 
full calendar 
year after 
closing; not 
less than 

None. Until end of 
full calendar 
year after 
closing no 
less 
favorable in 
the 
aggregate 

Included in 
benefit 
protection 

Assignment of 
worker’s 
compensation and 
disability plans 

Full vesting of 
401(k) account 

2 years of 
continued retiree 
health 

Avista/Hydro One 
7/19/17 
(terminated 
1/23/19) 

$5,300 If vesting 
date during 
year of 
closing, fully 
vest  

If vesting 
date 
following 
year of 
closing, 
converts to 
RSU of 
Parent  

Vest at actual (if 
performance 
period ended); 
Vest at target (if 
performance 
period not 
ended) 

Award 
agreement: 
double trigger 
pro rata vesting 
at actual 

3 years no less 
favorable in 
the aggregate 

3 years no 
less favorable 
in the 
aggregate 

3 years no 
less 
favorable in 
the 
aggregate 

Assumption 
of plan 

Implement 
executive retention 
program 



 

BAKER BOTTS 70 

Transaction 
Announcement 

Date 
(Closing Date) 

Total 
Transaction 

Value 
(millions) 

Treatment of 
Timed-Vested 

Equity 

Treatment of 
Performance 

Awards 

Cash 
Compensation 

Protection 

Bonus 
Protection 

Benefit 
Protection 

Severance 
Protection 

Other 

Award 
agreement: 
full vest 
(unless 
assumed) 

Westar/Great 
Plains 
7/9/17 
(6/4/18) 

$26,503 WR: Fully 
vest 
(payable in 
stock) 

Same as 
award 
agreement 

GXP: 
Convert to 
awards of 
Holdco 

WR: Vest at 
greater of 
target or actual 
(payable in 
stock) 

Award 
agreement: vest 
at actual 

GXP: Convert to 
awards of 
Holdco 

2 years no less 
favorable 

2 years 
substantially 
comparable 
in the 
aggregate 

2 years 
substantially 
comparable 
in the 
aggregate 

2 years as 
provided in 
disclosure 
schedule 

Assumption 
of plan 

2 years retiree 
welfare benefits no 
less favorable than 
retirees of Holdco 

Macquarie/ 

Eversource 
6/1/17 
(12/4/2017) 

$1,675 N/A N/A No protection 
period. 

Obligated to 
provide total 
compensation 
package that is 
market-based 
and 
competitive 

None. No 
protection 
period. 

Obligated 
to maintain 
employee 

plans 
generally 
consistent 
with those 

None. None. 
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Transaction 
Announcement 

Date 
(Closing Date) 

Total 
Transaction 

Value 
(millions) 

Treatment of 
Timed-Vested 

Equity 

Treatment of 
Performance 

Awards 

Cash 
Compensation 

Protection 

Bonus 
Protection 

Benefit 
Protection 

Severance 
Protection 

Other 

maintained 
at signing 

WGL/AltaGas 
1/25/17 (7/6/18) 

$6,324 Fully vest Vest at greater 
of target and 
actual 

1 year after 
closing 

1 year after 
closing 

1 year after 
closing 

1 year after 
closing 

 

Westar/Great 
Plains 
5/13/16 
(terminated 
7/9/17) 

$12,193 Fully vest 

Same as 
award 
agreement 

Vest at greater 
of target or 
actual  

Award 
agreement: vest 
at actual 

2 years no less 
favorable 

2 years 
substantially 
comparable 
in the 
aggregate 

2 years 
substantially 
comparable 
in the 
aggregate 

2 years as 
provided in 
disclosure 
schedule 

Assumption 
of plan 

2 years retiree 
welfare benefits no 
less favorable than 
retirees of Parent 

Empire 
District/Algonquin 
2/9/16 
(1/1/17) 

$2,389 Vest 
pro-rata 

Same as 
award 
agreement 

Vest at target 

Award 
agreement: vest 
pro-rata target 

2 years no less 
favorable 

2 years 
comparable 
opportunities 

2 years 
substantially 
comparable 
in the 
aggregate 

Assumption 
of plan 

3 years protection 
from adverse plan 
amendments and 3 
years treatment as 
similarly situated 
employee of 
parent  

ITC 
Holdings/Fortis 
2/9/16 
(10/14/16) 

$11,426 Fully vest 

Award 
agreement: 
double 
trigger vest 

Vest at greater 
of target or 
actual 

Award 
agreement: 
double trigger 

3 years no less 
favorable 

3 years no 
less favorable 

3 years 
substantially 
comparable 
in 
aggregate 

Assumption 
of plan 

3 years protection 
from relocation by 
more than 50 miles 
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Transaction 
Announcement 

Date 
(Closing Date) 

Total 
Transaction 

Value 
(millions) 

Treatment of 
Timed-Vested 

Equity 

Treatment of 
Performance 

Awards 

Cash 
Compensation 

Protection 

Bonus 
Protection 

Benefit 
Protection 

Severance 
Protection 

Other 

vest pro-rata 
actual 

Questar/Dominion 
2/1/16 
(9/16/16) 

$5,982 Fully vest 

Award 
agreement: 
double 
trigger vest 

Vest at greater 
of target or 
actual 

Award 
agreement: 
double trigger 
vest actual 

For the later of 
1 year after 
closing or 
12/31/17, no 
less favorable 
in the 
aggregate 

For the later 
of 1 year after 
closing or 
12/31/17, no 
less favorable 
in the 
aggregate 

For the later 
of 1 year 
after closing 
or 12/31/17, 
no less 
favorable in 
the 
aggregate 

No less 
favorable 
than Parent 
plans for 
the later of 
1 year after 
closing or 
12/31/17 

 Guarantee of no 
less than target 
annual bonus for 
any year ending 
prior to closing and 
in which closing 
occurs 

Piedmont/Duke 
10/26/15 
(10/3/16) 

$6,589 Fully vest 

Same as 
award 
agreement 

Vest at Target 

Same as award 
agreement 

For the later of 
1 year after 
closing or 
12/31/17, no 
less favorable  

For the later 
of 1 year after 
closing or 
12/31/17, no 
less favorable  

For the later 
of 1 year 
after closing 
or 12/31/17, 
no less 
favorable in 
the 
aggregate 

For the 
later of 1 
year after 
closing or 
12/31/17, 
no less 
favorable  

Guarantee of pro-
rata target bonus 
for year of closing 

TECO/Emera 
9/4/15 
(7/1/16) 

$10,422 Vest pro-
rata target; 
unvested 
portion 
converts to 
cash and 
subject to 
time-vesting 

Vest pro-rata; 
unvested 
portion converts 
to cash and 
subject to time-
vesting 

Award 
agreement: 

2 years no less 
favorable 

2 years 
substantially 
comparable 
in the 
aggregate 

2 years 
substantially 
comparable 
in the 
aggregate 

No less 
than 
scheduled 

3-5 years 
protection to be 
treated as similarly 
situated employees 
of parent 
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Transaction 
Announcement 

Date 
(Closing Date) 

Total 
Transaction 

Value 
(millions) 

Treatment of 
Timed-Vested 

Equity 

Treatment of 
Performance 

Awards 

Cash 
Compensation 

Protection 

Bonus 
Protection 

Benefit 
Protection 

Severance 
Protection 

Other 

Award 
agreement: 
double 
trigger vest 
at target 

double trigger 
vest 

AGL/Southern 
8/24/15 
(7/1/16) 

$12,001 Fully vest 

Same as 
award 
agreement 

Deemed earned 
at greater of 
125% or actual; 
paid as 
scheduled 
subject to 
termination 
protection 

Award 
agreement: vest 
pro-rata target 
or actual 
(depending on 
when CIC 
occurs) 

1 year no less 
favorable 

1 year no less 
favorable in 
the 
aggregate 

1 year no 
less 
favorable in 
the 
aggregate 

N/A Retention plan to 
be put in place 
prior to closing 
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