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Patent reform has been a popular topic in Congress 
over the past few months, with both branches of 

Congress making bipartisan efforts to address pat-
ent eligibility, post-grant validity proceedings, and 
bad faith “patent troll” harassment. Earlier this year, 
the Senate Judiciary Committee held three days of 
hearings on proposed changes to the laws of pat-
ent eligibility. The Support Technology & Research 
for Our Nation’s Growth and Economic Resilience 
(STRONGER) Patents Act of 2019, introduced by 
Senator Chris Coons and House Representative Steve 
Stivers, attempts to “protect the property rights” of 
patent owners with “strong patent protections.”1 The 
proposed legislation does not address patentability 
standards, but instead focuses on limiting the availabil-
ity of post-grant validity proceedings before the U.S. 
Patent and Trademark Office (USPTO), strength-
ening infringement enforcement mechanisms, and 
empowering the Federal Trade Commission and State 
Attorneys General to bring civil actions with fines of 
up to $5,000,000 for sending bad faith, patent-related 
demand letters.

Background
The Leahy-Smith America Invents Act of 2011 

(AIA) established administrative proceedings, includ-
ing inter partes review (IPR) and post-grant review 
(PGR), which permit third-party challenges to patent 
validity before the U.S. Patent Trial and Appeal Board 
(PTAB).2 The AIA proceedings allow for increased 
challenger participation,3 a lower burden of proof 
on invalidity than district court litigation,4 acceler-
ated schedules with limited discovery, and relatively 
lower overall costs.5 As a result, the PTAB proceed-
ings have become a ubiquitous facet of patent liti-
gation and a powerful tool for accused defendants.6 
Despite last year’s Supreme Court ruling upholding 
the constitutionality of IPR, the patent community 
remains divided on whether the patent system ben-
efits from these proceedings and whether they effec-
tively “improve patent quality and restore confidence 
in the presumption of validity that comes with issued 
patents.”7

The STRONGER Patents Act of 2019 is the most 
recent iteration of proposed legislation from Senator 
Coons directed to post-issuance patent reforms.8 The 
2019 bill is largely identical to the 2017 bill other 
than omitting a few of the 2017 proposed reforms.9 
The motivation driving this legislation is concern that 
the AIA has weakened the U.S. patent system, cre-
ating a risk of losing this country’s historic edge in 
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innovation and the corresponding economic ben-
efits.10 The express legislative intent is to strengthen 
the U.S. patent system through:

(1) Stronger infringement enforcement;

(2) Ensured fairness in PTAB proceedings;

(3) Protection against abusive patent demand let-
ters; and

(4) Fully funding the USPTO to eliminate fee 
diversion to patent applicants.11

If passed, several of the proposed changes would 
impact large portions of the U.S. patent system as 
discussed below.

Proposed Changes
The STRONGER Patents Act of 2019 primar-

ily reforms IPR and PGR proceedings, and aims 
to limit the availability of these PTAB proceedings 
by restricting the type and frequency of challenges 
faced by patent owners. This bill would make the 
following changes to the patent laws:

• Standing – Amendments to 35 U.S.C. Section 311 
would only permit PTAB challenges to a patent 
by parties that have been sued or charged with 
infringement of the patent. As a result, the inter-
ested public would no longer have the option to 
eliminate low quality patents, a primary legisla-
tive goal of the AIA.12

• Quiet Title – Amendments to 35 U.S.C. Section 
314(a) would prohibit institution of any claim 
which has previously been instituted in another 
PTAB proceeding, without regard to the status 
or outcome of the prior proceeding.13 In other 
words, a patent claim would only be subject to 
challenge in a single post-grant proceeding, even 
if the claim is asserted in multiple infringement 
cases against multiple parties.14

• Estoppel – Amendments to 35 U.S.C. Section 
315(e) would estop defendants from seeking to 
invalidate a patent with patents or printed pub-
lications under 35 U.S.C. Sections 102 or 103 in 
district court if a PTAB proceeding brought by 
the defendant had already been instituted for the 

patent.15 These amendments would additionally 
limit any Petitioner to a single petition against 
a given patent regardless of whether the initial 
proceeding was instituted.16 Thus, a Petitioner 
would be precluded from filing a subsequent 
Petition even if it relates to different prior art, 
different grounds of invalidity, or different chal-
lenged claims.17

• Real Party in Interest – Amendments to 35 U.S.C. 
Section 315 would further expand the estoppel 
discussed above to apply to any party making a 
financial contribution to the PTAB challenge.18

• Federal Court Priority – Amendments to 35 U.S.C. 
Section 315 would stay or prohibit the institution 
of any PTAB proceedings challenging a patent 
claim by any Petitioner once a district court finds 
the challenged patent claim to be valid with respect to 
35 U.S.C. Sections 102 or 103.19 By prioritizing 
district court validity determinations, this change 
could make district courts less willing to issue 
stays pending a PTAB proceeding.

The 2019 bill also includes provisions that may 
impact the likelihood of success in PTAB proceed-
ings. In addition to codifying the PTAB’s recent 
adoption of the Phillips “clear and convincing” 
claim construction standard used in federal court, 
the 2019 bill also requires different panels of PTAB 
judges for institution decisions and final written 
decisions.20

The STRONGER Patents Act of 
2019 is the most recent iteration of 
proposed legislation from Senator 
Coons directed to post-issuance patent 
reforms.

The 2019 bill also proposes amending 35 U.S.C. 
Section 283 such that an infringement finding for 
a valid enforceable patent creates rebuttable pre-
sumptions that “further infringement of the pat-
ent would cause irreparable injury” and “remedies 
available at law are inadequate to compensate for 
that injury.” Under 35 U.S.C. Section 283, courts 
currently grant permanent injunctions by weigh-
ing the traditional four-factor equitable test. The 
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proposed amendment would at least partially 
abrogate eBay v. MercExchange, where the Supreme 
Court held that automatic presumptions that 
injunctions should be granted for infringed pat-
ents are inappropriate.21 Essentially, this change 
would presume that two of the four equitable fac-
tors weigh in favor of patent owners who prevail 
at trial, imposing a significant hurdle on unsuc-
cessful defendants arguing against a permanent 
injunction.

Lastly, the 2019 bill concludes with a provi-
sion for “Targeting Rogue and Opaque Letters” 
(TROL), which imposes strict federal limits on 
letters demanding payment for alleged infringe-
ment.22 This provision seeks to supplant a variety of 
existing “anti-troll” state laws.23 Specifically, send-
ing bad faith, patent-related demand letters would 
be considered an unfair or deceptive act or prac-
tice as defined in the Federal Trade Commission 
Act.24 Either the Federal Trade Commission or 
State Attorneys General could enforce this change 
by bringing civil actions against offenders with 
fines of up to $5,000,000. Consistent with its 
name, this provision directly targets litigious non-
practicing entities (so called “patent trolls”) that 
seek to extract settlements with infringement 
accusations.

Conclusion
The STRONGER Patents Act of 2019 would 

shift the balance between patent holders and accused 
infringers in several areas of the law. Principally, 
these changes would drastically alter the availability 
and operation of PTAB proceedings. Although it is 
unclear whether this bill will garner sufficient sup-
port to become law in its current form, passage of 
any of these proposed changes could have a lasting 
impact on the U.S. patent system.
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