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Legally Bound

CASHFLOW is the lifeblood 
of the construction industry” 
– so said a famous judge. That 

sounds a bit obvious but his point was 
that there is a real cost to the whole indus-
try when payments fail to flow.

Good businesses fail, quality falls and 
prices increase both because of a smaller 
and less competitive contractor market, 
and because the risk of not getting paid is 
priced into tenders. Ultimately, if the cost 
of construction goes up, fewer things get 
built. 

For many contractors in the Gulf region, 
not getting paid – on time or (sometimes) 
not at all – is a real problem. Most of us 
don’t even notice the problem. Industry 
commentators discuss endlessly the details 
of contract terms and disputes (I am as 
guilty as anyone!) and yet we largely ignore 
the more straightforward fact that payment 
obligations are often ignored, especially 
post-completion, with no reason given and 
no (genuine) allegation of failure by the 
contractor. 

This problem afflicts the industry every-
where but we have to admit that it is wide-
spread in this region and can include every 
type of project. This is not to say that all, 
or even most, project owners (and main 
contractors) exhibit bad paying practice. In 
my observation, most developers (if only 
to protect their own commercial interests) 
understand the need to deal with their sup-
ply chains in a way which will maintain re-
lationships and their own reputation. Still, 
the problem of denied payment is a big one.

For perfectly sensible reasons, contrac-
tors are almost always cash-negative: they 
do work before they can even apply for 
payment and those payments are partly 
retained. Nobody is arguing with that as 
reasonable security for owners. The prob-
lem arises when legitimate payment enti-
tlements are not met, including retentions 
not released. The means of legal recourse 
are lengthy, expensive, uncertain in out-
come and damaging to relationships. 

Subcontractors experience the same 
payment problems as above but they are 

How to address a payment issue

contractor obligations to pre-
sent and enforce its payment 
entitlements in the main con-
tract – and to report on those 
efforts.
• Retentions can be removed 
completely, although owners 
will often require a retention 
bond instead.
• An escrow account – a hold-
ing account into which the 
owner makes advance pay-

ments – can be used as the vehicle for mak-
ing payments. Contractors can be sure that, 
once the contractual payment triggers are 
met, the money will be released.
• A payment bond or letter of credit can be 
obtained from a financial institution. There 
are various types: letters of credit can oper-
ate as the normal vehicle for payment (sim-
ilar to an escrow account) or function only 
as a backstop guarantee in case payment 
obligations are not met. Of course, any kind 
of external security will add to overall cost.
• Project bank accounts can be used in a 
similar way to escrow accounts, with the 
added feature of allowing for payments di-
rect to named subcontractors. 

Of course, simply pointing to “payee-
friendly” solutions like these is not going 
to solve anything if payees generally do 
not have the bargaining position to negoti-
ate them. Some paying parties will want to 
keep the ability to avoid paying, if that is 
their habit.

There is, however, real damage done if 
supply chain relationships are sacrificed 
as soon as projects run into difficulties – 
or sometimes just because a payer can get 
away with not paying! This, ultimately, 
is self-defeating for the industry and we 
should have a culture of intolerance to it. n

* Stuart Jordan is a partner in the Global 
Projects group of Baker Botts, a leading in-
ternational law firm. Jordan’s practice focuses 
on the oil, gas, power, transport, petrochemical, 
nuclear and construction industries. He has ex-
tensive experience in the Middle East, Russia 
and the UK. 

“
Delayed or non-payments is an issue that has serious repercussions in the construction industry.  

STUART JORDAN* outlines measures that can be taken to safeguard against this problem.

multiplied due to the sub-
contractors’ position further 
down the chain. This is com-
monly reflected in tough sub-
contract terms which include 
“pay-when-paid” and more 
general “equivalent project re-
lief ” provisions which add up 
to “pay-if-paid”, leaving the 
subcontractor exposed to main 
contract payment delays and 
disputes about failure which 
may have nothing to do with the subcon-
tractor’s work. Also, there is, of course, add-
ed insolvency risk, when relying on both 
the owner and main contractor to pay.

Jordan ... payment 
obligations are often 

ignored.

What can be done? Some steps are simple 
and aim only to achieve clarity in contracts:
• Firstly, the right to get paid is often 
complicated by process and subject to ar-
bitrary tests such as “satisfaction” of the 
owner’s representative. Works valuation, 
works completion and defects rectification 
should be drafted as matters of objective 
fact; and the process (certificates or what-
ever) should simply be used to confirm 
that factual position.
• Contracts can require the owner (and not 
just the contractor) to make its claims with-
in a certain time period or lose the right to 
claim. That can prevent owners raising spu-
rious allegations of contractor failure only 
at the point of payment or retention release.
• To reduce the risk to subcontractors of 
“pay-if-paid”, the main contract terms can 
be exhibited to the subcontract, with main 
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