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I.  INTRODUCTION 

The Texas Supreme Court issued a unanimous opinion in Lightning 
Oil Company v. Anadarko E&P Onshore, LLC, on May 19, 2017, 

deciding that Anadarko did not commit trespass by drilling through 

Lightning’s mineral estate with the consent of the surface owner on 

Lightning’s tract in order to reach Anadarko’s mineral estate located 

beneath an adjacent tract.1 The Court reaffirmed that the mineral estate 

is dominant relative to the surface estate, and invoked the 

accommodation doctrine as a “sound and workable” framework to 

resolve future disputes between mineral owners and off-lease drillers.2 

The decision marks the first time the accommodation doctrine has 

been used to balance competing interests in the mineral estate, albeit 

under the guise of surface rights. Traditionally, Texas courts use the 

accommodation doctrine to resolve competing uses of the surface and 

mineral estates, with the dominant mineral estate often winning. But 

Anadarko made an agreement with the adjacent surface owner to use the 

surface to access its minerals by horizontal drilling—setting up a conflict 

between Lightning Oil’s use of its minerals and Anadarko’s use of the 

surface estate above Lightning’s minerals to access its own minerals.3 

In resolving accommodation doctrine disputes, Texas courts have often 

considered Texas’s public policy of promoting mineral development to 

decide in favor of the dominant estate. But in disputes over off-lease 

drilling, which are essentially disputes between competing mineral 

owners, this policy will not necessarily result in a clear winner. This 

Article surveys how Texas courts may resolve these disputes with a 

review of the Texas Supreme Court’s decision in Lightning Oil, an 

overview of the current state of the accommodation doctrine and its 

underlying policies, and an application of the Lightning Oil decision and 

the accommodation doctrine rules and policies to hypothetical off-lease 

drilling disputes. 

II.  OVERVIEW OF LIGHTNING OIL V. ANADARKO 

Anadarko leased the minerals under a 15,200-acre tract of land in the 

Chaparral Wildlife Management Area, a state-managed wildlife 

 

1. Lightning Oil Co. v. Anadarko E&P Onshore, LLC, 520 S.W.3d 39, 51 (Tex. 2017). This 
practice is commonly known in the industry and will be described throughout this Article as “off-
lease drilling.” 

2. Id.  
3. Id. at 43.  



SWEERS.DOCX (DO NOT DELETE) 6/7/18 3:12 PM 

2018] GET OFF MY LEASE 105 

conservation area in South Texas.4 Anadarko’s lease contained a number 

of surface use provisions that restricted, but did not entirely prohibit 

Anadarko from conducting drilling activities on the surface.5 To access its 

minerals, Anadarko contracted with the surface owner of an adjacent 

tract, Briscoe Ranch, to drill several wells from the surface of Briscoe 

Ranch’s property that would travel horizontally under the lease line and 

produce from Anadarko’s mineral estate.6 Before crossing into 

Anadarko’s mineral estate, the wells would pass through, but not produce 

from, the mineral estate below Briscoe Ranch’s property, which was 

leased by Lightning.7 

After Anadarko staked out its first drilling location, Lightning made it 

clear that it would object to Anadarko drilling from any location on the 

Briscoe Ranch.8 Lightning then sued Anadarko for trespass and tortious 

interference with contract, and sought an injunction prohibiting 

Anadarko from drilling through Lightning’s mineral estate.9 Although 

the parties disputed the number of wells that Anadarko planned to drill, 

it was undisputed that all the well sites would be close to the property line 

dividing the Briscoe Ranch from Anadarko’s lease.10 

The trial court granted summary judgment for Anadarko.11 The court 

of appeals affirmed, holding that Lightning failed to establish that it had 

the right to exclude Anadarko from its surface estate.12 The Texas 

Supreme Court affirmed judgment for Anadarko.13 

The Court confirmed the longstanding Texas rule that the mineral 

estate is dominant relative to the surface estate—i.e., that the mineral 

estate has the right to use as much of the surface “as is reasonably 

necessary to produce and remove the minerals.”14 But the Court noted 

that these rights are not absolute; in many ways the rights of the surface 

owner are more extensive.15 The Court concluded that horizontal drilling 

activities permitted by the surface owner could constitute a subsurface 

trespass only if they actually and demonstrably interfere with a mineral 

owner’s ability to develop its estate.16 

 
4. Id. at 43; see also Chaparral WMA (CWMA), TEX. PARKS & WILDLIFE DEP’T 

https://tpwd.texas.gov/huntwild/hunt/wma/find_a_wma/list/?id=45 (last visited April 5, 2018) 
(describing the history and purpose of the CWMA as an ecosystem management region). 

5. Lightning Oil Co., 520 S.W.3d at 43. 
6. Id.  
7. Id. 
8. Id. 
9. Id.  
10. Id. 
11. Id. at 44. 
12. Id. 
13. Id. at 43. 
14. Id. at 48. 
15. Id.  
16. Id. at 49.  
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The Court further held that Lightning’s speculation about potential 

interference with its operations was insufficient to support injunctive 

relief, which requires proof of imminent, irreparable harm.17 The Court 

went on to note that the accommodation doctrine could be used to 

resolve future disputes between mineral owners in Lightning’s position 

and operators in Anadarko’s position.18 The Court stated that 

Anadarko’s activities amounted to a surface use for accommodation 

doctrine purposes, because Anadarko’s rights to drill off-lease derived 

from its agreement with the surface owner.19 

The Court acknowledged that the challenged drilling would inevitably 

remove a small amount of minerals from Lightning’s lease.20 But the 

Court reasoned that off-lease drilling arrangements “often provide the 

most efficient means of fully exploiting the minerals through horizontal 

drilling,” and that the Court “has always viewed waste-reducing 

innovations favorably.”21 In light of Texas’s longstanding policy to 

maximize production and minimize waste, the Court concluded that there 

is “no doubt” that Lightning’s interest is “outweighed by the interests of 

the industry as a whole and society in maximizing oil and gas recovery,” 

and Lightning’s loss of the small amount of minerals removed during 

drilling is not a sufficient injury to support a trespass claim.22 

III.  TRADITIONAL APPLICATION OF THE ACCOMMODATION DOCTRINE 

BY TEXAS COURTS 

The purpose of the accommodation doctrine is to balance the interests 

of and resolve conflicts between surface estate owners and mineral estate 

holders.23 Where the surface owner has an existing use of the surface that 

access to the mineral estate would otherwise interfere with, the mineral 

estate holder must, if there are reasonable alternatives available, 

accommodate the surface owner’s existing use of the surface.24 

While the accommodation doctrine has traditionally been used to 

resolve disputes between owners of surface and mineral estates on the 

same tract, Texas courts have also applied accommodation doctrine 

 
17. Id.  
18. Id. at 50. 
19. Id. at 52.  
20. See id. at 50–51 (recognizing the “small loss of minerals” Lightning would suffer as a 

result of Anadarko’s actions). 
21. Id. (citing Coastal Oil & Gas Corp. v. Garza Energy Trust, 268 S.W.3d 1, 15–16 (Tex. 

2008); Humble Oil & Ref. Co. v. West, 508 S.W.2d 812, 816 (Tex. 1974); R.R. Comm’n of Tex. v. 
Manziel, 361 S.W.2d 560, 568 (Tex. 1962)).  

22. Id. at 51.  
23. Id. at 50.  
24. Part III will discuss the development of the accommodation doctrine and the Texas cases 

that defined its elements. 
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reasoning to resolve other types of oil and gas disputes.25 Thus, Lightning 
Oil is an important nontraditional application, and it is a continuation of 

Texas courts’ efforts to balance the rights and interests of parties engaged 

in or affected by oil and gas development. 

A.  The Doctrine’s Traditional Application: Disputes Regarding the 
Mineral Estate Owner’s Use of the Surface 

The accommodation doctrine derives in large part from the dominant 

estate theory—i.e., that the mineral estate is dominant over the servient 

surface estate, and that the owner of the mineral estate has the implied 

rights of access and use of as much of the surface as is “‘reasonably 

necessary to produce and remove the minerals’ encompassed by the 

lease.”26 The reasoning behind this theory is that the mineral estate, 

without the right of access or reasonable use of the surface estate, would 

be worthless.27 But the dominant estate theory is limited—the owner of 

the mineral estate must exercise its rights with “due regard” for the rights 

of the surface estate owner.28 

Applying this concept of “due regard,” the Texas Supreme Court 

articulated the principles of the accommodation doctrine in 1971 in the 

seminal case of Getty Oil Company v. Jones.29 The Court held that to 

establish a failure to accommodate, the surface owner bears the burden 

of proving that (1) “the lessee’s use completely precludes or substantially 

impairs the existing use,” (2) the surface owner has no reasonable 

alternative method available, and (3) the lessee has “alternative 

reasonable, customary, and industry-accepted methods available . . . 

which will allow recovery of the minerals and also allow the surface 

owner to continue the existing use.”30 

As the cases applying the accommodation doctrine demonstrate, Texas 

courts have long been flexible in applying the accommodation doctrine in 

light of Texas’s longstanding public policy goals of promoting oil and gas 

development and preventing waste. The Texas Supreme Court has also 

shown a willingness to extend the doctrine beyond its traditional area of 

application, and it recently applied the doctrine to disputes between 

 
25. See infra section III.B. 
26. Lightning Oil Co., 520 S.W.3d at 48 (quoting Getty Oil Co. v. Jones, 470 S.W.2d 618, 621 

(Tex. 1971)).  
27. Moser v. U.S. Steel Corp., 676 S.W.2d 99, 103 (Tex. 1984) (stating that the mineral estate 

must be dominant to the surface, reasoning that “a mineral owner’s estate would be worthless 
without the right to reach the minerals”). 

28. Getty Oil Co., 470 S.W.2d at 621.  
29. Id. at 623. 
30. Merriman v. XTO Energy, Inc., 407 S.W.3d 244, 249 (Tex. 2013). 
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surface owners and owners of severed groundwater estates.31 As the 

accommodation doctrine also illustrates, however, Texas courts do not 

apply a one-sided bias in favor of mineral development, but instead 

balance productive surface uses against mineral development.32 These 

underlying policies, together with the cases applying the accommodation 

doctrine, provide guidance to help predict how a Texas court would 

resolve future off-lease drilling disputes in the wake of Lightning Oil. 

1.  What Qualifies as an Existing Use by the Surface Owner? 

Since the accommodation doctrine does not apply unless there is an 

“existing use” by the surface owner, the definition of what constitutes an 

existing use is key. Texas courts have rarely discussed this point, but post-

Lightning Oil, it will likely take on increasing importance, as operators 

pursuing off-lease drilling under surface use agreements contend that 

their drilling plans constitute an “existing use” requiring accommodation 

from the mineral owner. 

In the related cases of Texas Genco, LP v. Valence Operating Co. 
(Genco I), and Valence Operating Co. v. Texas Genco, LP (Genco II), the 

Waco Court of Appeals was the first to suggest that “existing use” may 

include some types of planned surface uses.33 In both cases, the surface 

owner, Texas Genco, was also the operator of a coal-fired power plant.34 

To dispose of the coal ash, Genco deed-recorded land near its power 

plant for an industrial landfill.35 Genco’s landfill was regulated by the 

Texas Commission on Environmental Quality, which required Genco to 

dispose of ash in clay-lined “cells,” and cap-filled cells with clay and 

topsoil.36 

When Genco began disposing of ash, there was only one gas well 

drilled by Valence’s predecessor in the landfill’s planned footprint.37 

Genco planned to fill the cells to avoid this gas well and to reach it by the 

time Genco estimated the well would be depleted and plugged.38 But over 

time, Valence drilled several wells, which eliminated Genco’s ability to 

 
31. See Coyote Lake Ranch, LLC v. City of Lubbock, 498 S.W.3d 53, 63 (Tex. 2016) 

(“[S]imilarities between mineral and groundwater estates . . . persuade us to extend the 
accommodation doctrine to groundwater interests.”).  

32. See, e.g., Humble Oil & Ref. Co. v. West, 508 S.W.2d 812, 816 (Tex. 1974) (discussing the 
application of the accommodation doctrine in Getty Oil, noting that “the factual context, coupled 
with the public policy of developing resources and promoting productive agricultural use, 
required an accommodation between the rights of the dominant and servient estates”). 

33. Texas Genco, LP v. Valence Operating Co., 187 S.W.3d 118, 124 (Tex. App.—Waco 
2006, pet. denied) [Genco I]; Valence Operating Co. v. Texas Genco, LP, 255 S.W.3d 210, 218 
(Tex. App.—Waco 2008, no pet.) [Genco II]. 

34. Genco I, 187 S.W.3d at 120; Genco II, 255 S.W.3d at 213. 
35. Genco I, 187 S.W.3d at 121. 
36. Id. at 120–21. 
37. Genco II, 255 S.W.3d at 213. 
38. Id. at 213–14. 
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expand the landfill.39 Valence then sought to drill two vertical wells 

within the footprint of the landfill.40 Genco projected that it would use 

the site of one of Valence’s wells for ash disposal within seven to ten 

years, and the clay liner for the cell where Valence’s other well would be 

located was half complete.41 Genco also estimated that if Valence 

straight-hole drilled the wells as planned, the entire landfill’s remaining 

useful life would decrease substantially. 

On appeal, in both cases, the Waco Court of Appeals held that based 

on the accommodation doctrine, Genco was entitled to permanent 

injunctions restraining Valence from drilling its wells at the proposed 

locations within the landfill’s footprint.42 The court found “ample 

evidence” that Genco had an existing use of the cell that would be 

precluded or substantially impaired if Valence drilled and Genco “would 

have to redesign other cells and lose the use of others.”43 In reaching this 

result, the court defined Genco’s existing use of the surface to include 

areas that were part of Genco’s existing landfill plan, but not then being 

used for ash disposal.44 

2.  What Are Reasonable Alternatives for the Mineral Owner? 

When the surface owner has an “existing use,” applying the 

accommodation doctrine turns on the alternatives available to the 

mineral estate owner. If “the mineral owner or lessee has only one 

method for developing and producing the minerals, that method may be 

used regardless of whether it precludes or substantially impairs an 

existing use of the servient surface estate.”45 But when the mineral owner 

has reasonable alternative uses of the surface available, the mineral 

owner must use the alternative or alternatives that allow for continued 

use by the surface owner.46 In making this determination, Texas courts 

look to whether the proposed alternatives are “generally established” 

within the oil and gas industry,47 and often apply a cost–benefit analysis to 

determine whether the proposed alternative is economically viable.48 

 
39. See id. at 214. 
40. Id. 
41. Genco I, 187 S.W.3d at 121; Genco II, 255 S.W.3d at 218. 
42. Genco I, 187 S.W.3d at 125; Genco II, 255 S.W.3d at 213. 
43. Genco I, 187 S.W.3d at 124. 
44. Id. 
45. Getty Oil Co. v. Jones, 470 S.W.2d 618, 620 (Tex. 1971). 
46. Id. 
47. See, e.g., Merriman, 407 S.W.3d at 249 (emphasizing the need for “reasonable” 

alternatives that are “customary” and “industry-accepted”); Genco I, 187 S.W.3d at 124–25 
(concluding that directional drilling constitutes a “legally established method of production in 
the oil and gas industry”). 

48. See Genco I, 187 S.W.3d at 125; Haupt, Inc. v. Tarrant County Water Control & Imp. 
Dist. No. One, 870 S.W.2d 350, 352 (Tex. App.—Waco, 1994). 
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A classic accommodation doctrine scenario was presented in Getty Oil. 
There, the surface owner had previously installed several irrigation 

systems,49 but when the mineral lessee, Getty Oil, drilled two new wells 

and installed pumpjacks, the height of the pumpjacks prevented several 

of the surface owner’s center-pivot systems from rotating.50 The surface 

owner sued for an injunction to prevent Getty Oil from using the vertical 

space above the surface of the land in a manner that impaired the 

operation of the center-pivot system.51 

On appeal, the Texas Supreme Court announced the rule that is now 

known as the accommodation doctrine.52 The Court noted that evidence 

existed that Getty Oil had reasonable alternatives for recovering 

minerals.53 

In another typical accommodation doctrine scenario, Merriman v. 
XTO Energy, XTO Energy, the mineral lessee, drilled a well on the 

property despite the surface owner, Merriman’s, protests that the well 

would interfere with his annual cattle roundup.54 On appeal, the Texas 

Supreme Court affirmed summary judgment for XTO Energy, finding 

Merriman had not provided evidence that there were no reasonable 

alternatives available to continue his existing use of rounding up cattle.55 

The Court explained that mere “inconvenience and some unquantified 

amount of additional expense to the surface owner does not rise to the 

level of evidence that the surface owner has no reasonable alternative 

method to maintain the existing use.”56 

3.  Alternatives to the Accommodation Doctrine 

The accommodation doctrine is the default common law rule, but 

parties can limit its application by agreement, as well as by language in 

the deed severing the surface and mineral estates.57 

In Landreth v. Melendez, the deed provided that the mineral owner 

was permitted “to take all usual, necessary and convenient means for 

working, preparing, getting out and removing said oil, gas and other 

minerals . . . . ”58 Like in Getty Oil, the surface owner in Landreth used an 

 
49. Getty Oil Co., 470 S.W.2d at 620. 
50. Id. 
51. Id.  
52. Id. at 628 (op. on reh’g).  
53. Id. at 622. 
54. Merriman, 407 S.W.3d at 247. 
55. Id. at 252. 
56. Id.  
57. 1 ERNEST E. SMITH & JACQUELINE LANG WEAVER, TEXAS LAW OF OIL AND GAS § 

2.1(B)(2) (LexisNexis Matthew Bender 2015).  
58. Landreth v. Melendez, 948 S.W.3d 76, 78–79 (Tex. App.—Amarillo 1997, no pet.) 

(emphasis added).  
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irrigation system on his property.59 The mineral lessee sought to use 

pumpjacks on new wells that would interfere with the operation of the 

irrigation system.60 

On appeal, the court reversed the trial court’s grant of a permanent 

injunction in favor of the surface owner on the grounds that the 

reservation negated the applicability of the accommodation doctrine.61 

The court reasoned that the language of the reservation meant that the 

mineral owners had no obligation to accommodate the surface owners, as 

long as the mineral owners used “all usual, necessary, and convenient 

means in conducting their operations.”62 Applying this standard, the court 

concluded that the surface owner failed to negate the necessity of the 

mineral owner’s use of conventional pumpjacks in its operations.63 But 

the court remanded the case for a determination of whether the 

conventional pumpjacks were usual, necessary, and convenient based on 

the use of pumpjacks in the area.64 

Landreth illustrates the possibility that a court would refuse to apply 

the accommodation doctrine based on language in the deed severing 

mineral and surface estates. To avoid unpleasant surprises, parties should 

consult the original severance when considering claims and defenses 

based on the accommodation doctrine. 

B.  Texas Courts Applying Accommodation Doctrine  
Principles Nontraditionally 

Before and after Getty Oil, Texas courts applied the accommodation 

doctrine’s underlying principles to resolve disputes and balance the rights 

of parties engaged in oil and gas development. These “nontraditional” 

accommodation doctrine cases provide helpful guidance for how a Texas 

court will resolve off-lease drilling and other disputes in the future. 

In Railroad Commission v. Manziel, the Texas Supreme Court 

balanced the interests of competing mineral owners in upholding an 

order of the Railroad Commission authorizing the use of an injection well 

for secondary recovery operations.65 In that case, a solution gas-drive 

field was effectively split between two families of mineral owner–

operators, the Manziels and the Whelans.66 Oil tended to drain towards 

the Manziels’ leases.67 As the reservoir pressure in the field had become 

 
59. Id. at 79. 
60. Id. at 80. 
61. Id. at 81. 
62. Id. 
63. Id. 
64. Id. 
65. Railroad Commission v. Manziel, 361 S.W.2d 560, 568, 572–74 (Tex. 1962).  
66. Id. at 561–63.  
67. Id. at 562–64.  
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depleted, the Whelans sought an exception from the Railroad 

Commission to permit an injection well to increase the pressure in the 

field and reduce the drainage from their leases to the Manziels’ leases.68 

The Manziels opposed the application, arguing that the injected water 

would trespass and that the effect of the proposed injection well would 

prematurely reduce or stop the production from their wells.69 

Upholding the validity of the Railroad Commission’s order granting 

the Whelans’ application, the Texas Supreme Court reasoned that 

secondary recovery operations were necessary to develop the field and 

prevent waste, and noted that “[t]he orthodox rules and principles 

applied by the courts as regards surface invasions of land may not be 

appropriately applied to subsurface invasions as arise out of the 

secondary recovery of natural resources.”70 The Court commented that 

“it is relevant to consider and weigh the interests of society and the oil 

and gas industry as a whole against the interests of the individual 

operator who is damaged; and if the authorized activities in an adjoining 

secondary recovery unit are found to be based on some substantial, 

justifying occasion, then this court should sustain their validity.”71 

Likewise, in Humble Oil & Refining Co. v. West, the Texas Supreme 

Court balanced the interests of a royalty owner and a mineral developer 

who owned both the surface and the minerals in fee simple.72 In that case, 

the Wests sold both the surface and the mineral estates in their lands to 

Humble, but reserved a royalty interest.73 When the reservoir pressure 

became depleted, Humble concluded that the best use of the reservoir 

was for gas storage in order to preserve the reservoir from water 

encroachment.74 The Wests sued to enjoin Humble from using the 

reservoir for gas storage, or, alternatively, for a declaratory judgment that 

Humble was required to pay royalties on all gas extracted from the 

reservoir, whether or not it was native or stored gas.75 

The Court refused to enjoin Humble’s gas storage, reasoning that the 

injection of non-native gas was necessary to preserve the storage 

capability of the reservoir, and that Humble’s proposed storage facility 

would “vitally affect the public interest,” as the reservoir was ideal for a 

peaking and an emergency gas storage facility to serve the increasing 

energy demands of the nearby Houston area.76 Accordingly, the Court 

 
68. Id. 
69. Id. at 566–67.  
70. Id. at 568–69.  
71. Id.  
72. Humble Oil & Ref. Co. v. West, 508 S.W.2d 812, 816 (Tex. 1974). 
73. Id. 
74. Id. at 813. 
75. Id. at 813–14. 
76. Id. at 816. 
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held that enjoining Humble from injecting non-native gas was 

inappropriate and remanded the case to the trial court for a 

determination of the volume of the remaining native gas (upon which 

Humble would owe royalties).77 

As Manziel and Humble Oil illustrate, when applying accommodation 

doctrine principles in nontraditional situations, Texas courts tend to 

balance competing interests in favor of the approach that prevents waste 

and promotes reasonable mineral development. 

IV.  APPLICATION OF LIGHTNING OIL AND THE ACCOMMODATION 

DOCTRINE CASES AND POLICIES LIKELY TO AFFECT OFF-LEASE 

DRILLING DISPUTES 

After Lightning Oil, off-lease drilling is likely to become more 

commonplace, as are disputes between off-lease operators and mineral 

lessees in Lightning’s position. In this section of the article, we predict 

how Texas courts might resolve disputes related to off-lease drilling in 

scenarios based on the cases applying the accommodation doctrine and 

public policies relied upon by the courts. 

A.  Scenario 1: Similar to Lightning Oil, but with More Concrete Plans to 
Drill by Operator in Lightning Oil’s Position 

One fact-pattern that will likely give rise to disputes is similar to that of 

Lightning Oil, but with a key twist. In this scenario, the off-lease operator 

(“Mineral A”) owns a mineral lease on tract A, and like Anadarko 

reaches a surface use agreement with the surface owner of tract B and 

plans to site four horizontal wells on the surface of tract B on a single pad 

near the lease line with tract A. But unlike Lightning Oil, the lessee of 

tract B (“Mineral B”) has obtained a permit to drill a vertical well 

targeting a specific reservoir and plans to site the well on or near Mineral 

A’s surface location. According to Mineral B’s studies, drilling vertically 

from the planned location is the most efficient way to develop the 

minerals on tract B. If the planned drilling location is unavailable, 

Mineral B would have to directionally drill its well at substantially 

increased cost to produce from the same reservoir. 

After Mineral B finds out about Mineral A’s plans (when Mineral A 

begins constructing a multi-well pad), Mineral B sues Mineral A for both 

trespass and declaratory judgment, seeking an injunction prohibiting 

Mineral A from using that surface location. In response, Mineral A raises 

the accommodation doctrine as a defense, and argues that Mineral B is 

required to accommodate Mineral A’s existing use of the surface. 

 
77. Id. at 816, 819. 
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Lightning Oil shows that merely arguing or speculating that proposed 

off-leased drilling will interfere with a right to develop is insufficient as a 

matter of law.78 To establish a viable trespass claim supporting injunctive 

relief under Lightning Oil, Mineral B must prove that Mineral A’s off-

lease drilling on the surface of tract B would actually infringe on Mineral 

B’s right to develop, resulting in imminent, irreparable harm.79 Here, 

unlike in Lightning Oil, Mineral B has already obtained a drilling permit 

and has specific plans it can point to that will be disrupted by Mineral A’s 

drilling. Mineral B can also point to its need for the specific disputed 

drilling location, as Lightning Oil was unable to do, and Mineral B has 

quantified the additional cost of pursuing alternative development plans. 

While a close call, it is possible that on facts such as these Mineral B 

could at least establish a trespass claim under Lightning Oil sufficient to 

support injunctive relief. 

Before the court can enjoin Mineral A’s activities, however, it must 

address Mineral A’s accommodation doctrine defense. As the assignee of 

the surface owner of tract B, Mineral A bears the burden to prove that 

Mineral B’s planned vertical well will completely preclude or 

substantially impair an existing surface use by Mineral A, and that 

Mineral A has no reasonable alternatives to continue such use. If Mineral 

A can establish those elements, Mineral A further bears the burden to 

demonstrate reasonable, customary and industry accepted alternatives 

that both allow recovery of the minerals and allow Mineral A to continue 

its existing use. 

Here Mineral A has acted first to establish an existing use of the 

disputed surface location on tract B by beginning construction of its 

multi-well pad. But Mineral A has not spudded any wells, and it is an 

open question under Texas law whether moving some dirt on location is a 

sufficient “existing use” for accommodation doctrine purposes. Because 

of the uphill battle the surface owner faces in asserting the 

accommodation doctrine, unless Mineral A can demonstrate that its only 

option is to use its current planned drilling location (as opposed to 

moving it a few hundred feet one way or the other), a Texas court may be 

reluctant to find for Mineral A on its accommodation doctrine defense. 

B.  Scenario 2: Off-Lease Drilling Underway and Mineral Owner 
 Seeks to Develop 

In a second scenario, Mineral A reaches a surface use agreement with 

Surface B and completes three of its four planned wells from a pad on 

tract B near the lease line, and pursuant to a detailed written drilling 

 
78. Lightning Oil Co., 520 S.W.3d at 49 (Tex. 2017). 
79. Id. 
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plan, is planning to drill an additional twelve wells on three pads located 

along the lease line. Mineral A’s lease prohibits drilling on the leased 

premises, and based on the geology of the underlying formation, the only 

option to develop the minerals under tract A is to drill horizontally from 

tract B. But then, Mineral A learns that Mineral B is seeking to drill a 

vertical well on tract B near the lease line, which will prevent Mineral A 

from using one of its planned multi-well pads. However, due to the 

prevailing geology, Mineral B could site its planned vertical well 

anywhere on tract B with little impact on the well’s profitability. Mineral 

A then sues Mineral B for trespass and declaratory judgment, arguing 

Mineral B’s planned use of the surface exceeds Mineral B’s rights under 

its mineral estate and seeking an injunction prohibiting Mineral B from 

drilling its well anywhere along the lease line. 

Here, although Mineral A is first-in-time with its development on tract 

B, as the assignee of Surface B, Mineral A still bears the burden to 

establish that its off-lease drilling constitutes an existing use of the surface 

of tract B that includes its planned drilling locations. But here, Mineral A 

has specific and written development plans and no reasonable 

alternatives to develop the minerals under tract A than by using its 

planned drilling locations along the lease line. And in these 

circumstances, a Texas court may apply the reasoning of the 

nontraditional accommodation doctrine cases and balance the proposed 

uses of the parties. In both Manziel and Humble Oil, the factor that 

carried the greatest weight with the court was whether the plaintiff’s or 

the defendant’s approach would more efficiently and fully develop the 

mineral estate. Although this is not an “element” of the accommodation 

doctrine, because a dispute between an off-lease driller and the mineral 

owner is really a dispute between competing mineral owners, it would be 

reasonable for a Texas court to consider which party’s approach would 

more efficiently develop the minerals and tilt the balance of the 

accommodation doctrine in favor of the more efficient party. 

Here, as the court did in Genco I and Genco II, a Texas court would 

probably consider Mineral A’s lack of flexibility or economic alternatives 

to develop its minerals under tract A and Mineral B’s ability to drill its 

vertical well at multiple alternative locations in balancing the interests of 

the off-lease operator and the mineral lessee of tract B. As a result, a 

Texas court would probably find for Mineral A in this scenario, despite 

only having a planned use of the surface of tract B with regard to its 

planned off-lease drilling locations. 
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C.  Scenario 3: Off-Lease Operator Seeks to Drill a Horizontal Well, while 
Mineral Lessee Wants to Rework an Inactive Vertical Well 

In a final scenario, both Mineral A and Mineral B are preparing to 

commence operations concurrently and in close proximity to each other 

on the surface of tract B. Mineral B is planning to restore production to 

an inactive vertical well that is predicted to produce ten to fifteen barrels 

per day, while Mineral A is planning to drill six horizontal wells on the 

surface of tract B to produce the minerals beneath tract A, which will 

likely each produce over 500 barrels per day for the first year. 

Both parties believe that the other’s proposed operations will 

significantly interfere with their plans. However, as with the previous 

scenario, Mineral A is not able to change the location of its drill sites and 

still fully develop the minerals beneath tract A. By contrast, instead of 

reworking the inactive well, Mineral B has an alternative drill site 

available where it could drill a new vertical well, though at increased cost. 

In such a situation—a dispute between two mineral owners with 

planned uses only—the traditional accommodation doctrine is a bad fit. If 

a Texas court were to strictly apply the rules of accommodation doctrine, 

it would likely find that Mineral B has no duty to accommodate Mineral 

A, since Mineral A does not have an existing use of the surface to 

accommodate. But where neither party is first in time with its operations, 

and where the disparity in value of the proposed uses is substantial, a 

Texas court may be more inclined to take a policy-based approach and 

balance between the value of the competing proposed uses—as in 

Humble Oil. Moreover, as noted in Lightning Oil, “this Court has always 

viewed waste-reducing innovations favorably,” and the Court expressly 

balanced the individual’s interest against the public’s interest in efficient 

oil and gas recovery.80 

Because this is essentially a dispute between two competing mineral 

owners, a Texas court may apply the reasoning of the nontraditional 

accommodation doctrine cases and find in favor of Mineral A, based on 

the disparity in value of the proposed uses and Mineral B’s ability to 

more efficiently accommodate Mineral A’s proposed use. 

V.  CONCLUSION 

Lightning Oil illustrates the pragmatic, policy-based approach 

employed by Texas courts in resolving oil and gas disputes. Future 

litigation regarding these issues will undoubtedly give Texas courts ample 

opportunities to develop the accommodation doctrine to address the 

competing interests and uses of surface and mineral owners. At a 

 
80. Lightning Oil Co., 520 S.W.3d at 51.  
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minimum, the issues addressed in this Article underscore the need for 

operators to be vigilant in searching for public notice of the use of 

adjacent tracts, such as well permits and lease assignments. By keeping 

one eye on adjacent tracts, operators will be better positioned to either 

negotiate agreements with other operators or to get a head start on 

developing their own minerals and strengthen their position under the 

accommodation doctrine in the event of a dispute. 
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