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The Trump administration has fostered a breathtakingly fast news 
cycle and a policy landscape that is fraught with uncertainty. 

Setting aside trade, immigration and health care — issues on 
which Trump has made firm, repeated commitments — it is 
difficult to glean from the little information available exactly what 
policy directions this administration will take.

That difficulty certainly applies with respect to Trump’s views on 
intellectual property. 

Thus far, Trump has not done much to articulate his patent policy, 
and many believe IP will be a low priority for his administration 
— even though he may have more experience with it than any 
president before him.1

But most indicators suggest that Trump likely brings a pro-patent 
protection perspective to the White House — and that is good 
news for patent stakeholders.

With the acquisition of a real operating company, Wi-Lan is 
attempting to diversify away from patent licensing. 

Wi-Lan CEO Jim Skippen said he is “not sure that investing 
significant amounts of capital in patents really makes sense,” as 
the current environment has simply become “too difficult.”4

Through a confluence of factors, including the AIA’s enactment 
and a heightened level of U.S. Supreme Court intervention in IP 
cases, patent enforcers have taken a beating in recent years — 
and, arguably, so have patent rights more broadly.

One key indicator: After many years of consistently increasing 
patent litigation activity dating back to the 1980s, the number 
of patent infringement cases declined in the year after Congress 
passed the AIA.

That downward trend continued into 2016, with the first quarter 
showing the lowest patent litigation level to that point in years.5

Notably, 60 percent of the cases filed involved high-tech 
innovations. Some infer this correlates with an uptick in the 
economy.

Over time, patent litigation has tended to trend against the 
broader economy: When business is good, corporations tend to 
focus on commercial activity rather than litigation and licensing; 
in times of economic challenge, they are more apt to mine their 
patent portfolios for value. 

The economy aside, some also attribute the recent decline in 
patent activity to an Obama administration that was generally 
considered softer on IP issues. 

Others say the timing is mere coincidence, and that the Supreme 
Court’s reining in of patent rights is the root cause. Still others 
call it just the natural state of things, the cyclical ebb and flow 
in patent rights over years that some have referred to as the 
swinging of the patent pendulum. 

Regardless of the cause, the patent market has experienced a 
devaluation trend in recent years.

Still, most indications are that Trump will likely lean in favor of 
stronger IP and patent rights, particularly because stronger U.S. 
patent rights would further his policy objective of helping U.S. 
companies get a leg up on competition abroad. 

TRUMP’S LIKELY PRO-PATENT BENT: TOP 10 INDICATORS

1. The Republican Party platform

Although Trump’s campaign website did not provide much 
information on its goals with respect to innovation or technology, 
the 2016 GOP platform acknowledged the vital importance of 
IP as “the wellspring of American economic growth and job 
creation.”6

Thus far, Trump has not done much to  
articulate his patent policy, and many believe  
IP will be a low priority for his administration.

THE BACKDROP  

The 2012 Leahy-Smith America Invents Act — the most dramatic 
recent patent reform — has had a profound impact on the patent 
litigation landscape.

This is particularly true for patent assertion entities, more 
disparagingly known as “trolls,” whose sole function is to hold and 
enforce IP rights.

The AIA was crafted, in part, to curb abusive patent litigation, and 
it has been on the mark in that respect by all accounts.

Examples abound: Patent-holding company Intellectual Ventures, 
for example, has seen several rounds of layoffs in recent years.

In April the company announced that it was — for the first time 
since its founding in 2000 — ceasing its patent acquisition 
activities, citing a patent market that is “not right [for continued 
investment] at the moment.”2

Other patent-holding companies have likewise fallen on hard 
times.3

The landscape has become so unfriendly to these companies that 
some have decided to retool their business models. 

Publicly traded patent-licensing entity Wi-Lan, for example, 
announced it has acquired a company that specializes in 
intelligent transportation systems. 
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The GOP’s take on IP included two planks: 

•	 Like	land,	patents	are	a	private	property	right	protected	
by the Constitution. 

•	 Theft	of	IP	is	a	national	security	issue.

This GOP vision of IP may shape Trump’s path forward, 
particularly given his adoption of many GOP and 
conservative policy views during and after his campaign.

2. Trump’s business-driven views on IP

Trump the businessman developed his brand into a wildly 
valuable IP asset. He surely appreciates that IP can drive 
business and promote economic gain and, ultimately, job 
growth.

Trump the real estate mogul likewise understands real 
property value. Given his background, he is expected to bring 
a more traditional property rights perspective to IP.

Notably, Trump’s business holdings at the time he entered 
the White House included thousands of domain name 
registrations — reportedly numbering approximately 4,000.7

Trump is also the first president whose name is also a 
registered trademark, covering fragrances, eyewear and 
apparel.8

3. All in the family

Trump’s family members are said to be some of his closest 
and most trusted advisers. Their views on IP rights, coupled 
with their influence in the White House, suggest they likewise 
will tip the scales in favor of stronger IP rights.

Eric and Ivanka Trump, as well as son-in-law Jared Kushner, 
retain substantial real estate holdings, and they likely bring a 
real property perspective similar to that of the president.

Also, like her father, Ivanka has trademark holdings across 
the world covering her brand, which has flourished during 
her dad’s time in the White House.

In 2012 Donald Trump Jr. published an editorial piece that 
defended what he called “genuine” patent enforcement, 
distinguishing those efforts from the efforts of traditional 
patent trolls.9

The bottom line: Trump’s family members, who are some of 
his closest advisers, are all likely to bring pro-IP views to the 
White House.  

4. Pence and other key pro-patent advisers

Others in the Trump machine have likewise advocated for a 
more pro-patent stance as compared to those in the prior 
administration.

Vice President Mike Pence, who appears to be pro-patent, 
sat on the House Judiciary Committee and was a member of 
its IP subcommittee.

Pence, initially reluctant about patent reform, eventually 
voted in favor of the AIA.

Furthermore, he led the faction responsible for doing away 
with the best-mode requirement, which required patent 
applications to include the best way to carry out an invention. 
He considered that requirement a costly provision of the law 
that unnecessarily caused patent litigants to spend millions 
of dollars in legal fees contesting the issue.10

As the governor of Indiana, Pence often interacted 
with innovators and patent owners in pharmaceuticals, 
manufacturing and university research. These experiences 
helped to shape his views. 

Ken Blackwell, who has consistently argued against patent 
reform and in favor of stronger patent rights, served as 
domestic adviser on Trump’s transition team. 

In 2014 Blackwell, a former mayor of Cincinnati who also 
served as Ohio’s secretary of state, wrote an opinion piece 
setting forth the conservative case for patent reform.11

Similarly, Steve Bannon is a founding member of the 
Breitbart News Network, which ran several articles 
advocating for a stronger patent system and denouncing the 
patent “killing fields” spawned by the passage of the AIA.12

Current Commerce Secretary Wilbur Ross, who the Senate 
confirmed in February, now has ultimate authority over the 
U.S. Patent and Trademark Office. 

An op-ed that Ross co-authored for The Washington Post 
in September 2016 noted that Trump will crack down on 
theft of IP. He has also called for a zero-tolerance policy with 
respect to IP theft.13

Furthermore, tech venture capitalist Peter Thiel, co-founder 
of PayPal, is Trump’s technology adviser. 

Thiel, who invests billions in numerous high-tech ventures, 
has been vocal about his disapproval of patent assertion 
entities, criticizing companies like Intellectual Ventures as  
“a parasitic tax on the tech industry.”14

Moreover, in late March, Trump announced his intent to 
nominate White House Deputy Counsel Makan Delrahim 
as assistant attorney general for the Justice Department’s 
antitrust division. Delrahim had a confirmation hearing with 
the Senate Judiciary Committee on May 10 — an uneventful 
hearing that involved questioning for only about 30 minutes. 
It is expected that Delrahim will soon be confirmed.

Delrahim has extensive IP experience, is well-known and is 
considered to be an enforcer in the traditional conservative 
sense. During the hearing, he explained that if confirmed he 
would emphasize international antitrust enforcement and 
appoint a deputy focused on that issue.   

Most observers believe Delrahim would lead the Justice 
Department’s antitrust policy down a different road than 
what was followed during the Obama administration.

In fact, the Trump administration, via its leadership selections 
at both the Justice Department and the Federal Trade 
Commission, is showing its IP cards.

For instance, acting FTC head Maureen Ohlhausen, acting 
Bureau of Competition Director Abbott Lipsky, antitrust 
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division chief nominee Delrahim, and Andrew Finch, the 
acting Assistant Attorney General of the antitrust division, 
all have notable experience with the overlap between IP and 
antitrust.

As such, these agency changes may further impact the 
Trump administration’s IP agenda.

5. Supreme Court Justice Neil Gorsuch 

The Supreme Court’s increased interest in IP cases in recent 
years has contributed to a shift in the litigation landscape.

Trump appointee Justice Neil Gorsuch may help to shape the 
Supreme Court’s IP policies going forward.

All expectations from practitioners and academics are that — 
like Trump — Gorsuch will support strong IP rights, including 
patent rights, with deference to the statutory language, 
historic precedent and prior court decisions.15 

During Gorsuch’s decade on the 10th U.S. Circuit Court of 
Appeals, he ruled on many copyright, trademark and trade 
secrets matters, though his views on patents are not clear.

Gorsuch is judicially conservative, known for preferring 
narrow results that hew closely to precedent.

His general approach to administrative law questions could 
reflect some skepticism toward deference to the PTO.

Gorsuch’s criticism of the Chevron deference doctrine 
— which provides that courts should defer to agency 
interpretations of statutes unless those interpretations are 
unreasonable — is noteworthy.

This stance could indicate less willingness to endorse PTO 
rules and shift influence from the agency to the U.S. Court of 
Appeals for the Federal Circuit.

6. Leadership at the PTO

Questions remain regarding whether Michelle K. Lee, an 
Obama appointee, will remain director at the PTO.  

It was initially believed that the political appointees at the 
PTO would all resign before noon on Trump’s inauguration 
day. However, Lee appeared to refuse to resign or she tried to 
revoke her resignation letter.  

Following inauguration day, the PTO refused to provide any 
information as to who at that time held the director post.  

In fact, after Trump was inaugurated, the Department of 
Commerce leadership webpage listed the director position at 
the PTO as “vacant.”

This uncertainty in the agency’s leadership raised concern 
across the patent bar.

Some in the administration reportedly felt Lee should leave 
because she served under Barack Obama and her PTO track 
record was not aligned with the GOP-endorsed position on IP 
or Trump’s apparent bent for strong, inherent property rights.

Lee, a senior alumna of Google, is seen by some as anti-
patent and anti-IP.

Google has over time been credited with leading policy 
efforts to weaken patents, diminish patent rights and 
promote open source and the free flow of ideas. It was also 
known to support Obama and the notion of further patent 
reform.

Throughout this period of uncertainty, the PTO and the 
Department of Commerce have declined to comment on 
Lee’s status as director.

Amid outcries from the broader community for some answer 
or acknowledgment from the White House, patent law 
professor Dennis Crouch and attorney Gary Shuster each 
separately filed Freedom of Information Act requests with 
the PTO, seeking information regarding the status of the 
office’s leadership.

On March 10, the PTO responded via letter to both requests 
by confirming that Lee is its director.

There still has been no official announcement from the PTO, 
Department of Commerce or the White House.  

If the administration nominates a new director, these names 
are already in the hat:

•	 Former	Federal	Circuit	Chief	Judge	Randall	Rader,	
who, in lobbying for the position, said he would “make 
patents great again.”16

•	 Phil	Johnson,	former	senior	vice	president	for	IP	at	
Johnson & Johnson.

•	 Steve	Pinkos,	partner	with	lobbying	firm	American	
Continental Group. 

Some prospective candidates have already interviewed with 
Commerce Secretary Wilbur Ross, and each is a longtime 
supporter of patent rights.

A director who is more pro-patent than Lee could drastically 
change the game.

In fact, some speculate that a new director could exercise 
rulemaking authority to make significant changes at the 
agency. For example, a new director might alter the Patent 
Trial and Appeal Board’s practice  
of construing claims broadly during inter partes review 
proceedings, or influence case law via amicus briefs.17

A new director could also streamline operations between 
international patent offices to ease the burden and costs of 
seeking IP protection. 

A new wrinkle arose in late April when more than 60 major 
companies and associations submitted a letter supporting 
Lee to Trump and Ross.

The letter touted Lee’s ability to improve patent quality, 
reduce the infamous patent backlog and improve economic 
benefits for American inventors and businesses.18

For the time being, Lee remains director. But Trump may 
well appoint a replacement who his administration perceives 
to be better suited for its pro-U.S. and pro-property right 
agenda.
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Such a change could trickle down and cause policy changes 
for PTO examiners and the PTAB. 

7. Trump’s criticisms of TPP, NAFTA

To the extent that IP serves Trump’s stated goals of 
protecting U.S. corporations and patent holders against 
foreign encroachments and fostering job growth at home,  
it will be no surprise if this administration employs more  
pro-U.S. and isolationist IP policies.  

Throughout his campaign, Trump was an outspoken critic of 
the Trans-Pacific Partnership, a trade agreement negotiated 
by the Obama administration. 

In January Trump signed an executive order announcing the 
U.S. will withdraw from negotiations, arguing, among other 
things, that the agreement had damaging consequences 
for the IP rights of biotechnology and pharmaceutical 
companies.

Trump’s views on the TPP echo the GOP’s pro-U.S. rights’ 
perspective.  

Until recently, Trump was likewise expected to pull out of the 
North American Free Trade Agreement, another agreement 
that he frequently criticized during the campaign.

In March the administration sent a draft letter to Congress 
mapping out more modest amendments to NAFTA, which 
included strengthening IP protection in the face of concerns 
about lack of rigor in enforcement by Canada and Mexico in 
connection with cargo destined for the U.S.19

But in April the administration reversed course and 
confirmed the U.S. would not be pulling out of NAFTA at this 
time.

Of course, numerous factors likely fueled the administration’s 
reversal. Presumably the about-face does not signal a 
reversal on the administration’s broader pro-IP stance. 

8. Trump’s policy concerns on China and elsewhere

On the campaign trail and since, Trump has often 
commented on U.S. competition with China, and it would be 
no surprise to anyone for him to take a harder line protecting 
U.S. IP rights in and against China.

Trump has repeatedly singled out China’s loose adoption 
of IP laws, citing piracy concerns and the “rampant theft of 
intellectual property” in that country.

He may well seek to crack down on IP piracy in China and 
elsewhere. Some have suggested he may even appoint a 
trade enforcement czar to address the issue.

Trump has also proposed reforms that could prevent the 
theft of American IP by opposing the Chinese government’s 
requirements for U.S. companies to transfer technology to 
Chinese competitors.

Most recently, the Office of the U.S. Trade Representative 
released a report that delivered a stern rebuke to China and 
India regarding shortcomings in their IP protection policies 
and placed both countries on the “Priority Foreign Watch 
List” along with Russia, Ukraine and others. The report 
once again referenced widespread piracy and counterfeiting 
problems throughout China. 

Despite history, China may, oddly enough, be on the path to 
becoming a model citizen with respect to IP. It may become 
an increasingly preferred location for patent owners to file 
patent infringement lawsuits as it becomes increasingly 
cheaper, faster and more sophisticated than many Western 
countries.

Critics note that China already seems to be turning over a 
new leaf with respect to protecting IP, possibly to lure new 
ventures eastward.

China is continuing to improve its patent laws and has even 
created specialized IP courts.

In addition to reaping cost-related advantages, patent 
holders who achieve success in infringement actions in China 
have the right to an injunction that applies to goods sold in 
China as well as to those exported out of China — powerful 
relief given the widespread manufacturing there.20

Ultimately, China may well — already, and all on its own 
— be falling into line with stronger IP protection policies 
that align with the expected direction of the Trump 
administration.

On the other hand, Trump may view strong U.S. IP rights as 
another policy tool he could deploy against competition from 
China and others abroad in favor of domestic investment and 
job creation.

9. Deregulation and ‘one in, two out’

On Jan. 30 Trump signed an executive order that requires 
two regulations to be cut for each new regulation 
promulgated, with the stated goal of reducing regulation 
and bolstering America’s “entrepreneurial spirit.”21

Agencies also have been given no budget to enact new rules 
this fiscal year.

These policies apply immediately for all federal agencies, 
including the PTO.

Although there is some uncertainty regarding the meaning 
of “regulation” or “rule,” this order applies to any new rule of 
practice, fee or PTAB requirement.

It is not clear to what extent this scheme will apply to mere 
amendments to existing regulations or fee increases.

The PTO recently formed a working group on regulatory 
reform to implement the president’s two-for-one regulatory 
agenda.

Nick Oettinger, a longtime PTO attorney, is set to lead the 
group in providing review of and recommendations related 
to streamlining the agency’s regulations.22

The patent market has experienced a devaluation 
trend in recent years.
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Commentators have speculated that a number of archaic 
and infrequently used rules could be easy cuts to pave the 
way for new rulemaking in the patent office.

Ultimately, Trump’s “one in, two out” regulation scheme 
could dampen new IP regulation and thus lean in favor of the  
status quo.

10. More patent reform legislation?

Finally, a number of pieces of IP legislation, including various 
flavors of patent reform, have been swirling through the 
legislative process in recent years, but none have advanced 
meaningfully.

For example, in late January, the Intellectual Property 
Owners Association announced the adoption of a resolution 
supporting legislation to amend Section 101 of the U.S. 
Patent Act, 35 U.S.C.A. § 101.23

The recommended resolution would be to amend Section 
101’s current language to overrule many portions of Mayo 
Collaborative Services v. Prometheus Laboratories Inc., 566 
U.S. 66 (2012), cut the abstract idea exception to patent 
eligibility and add two new subsections.

In February, Republican U.S. Rep. Bob Goodlatte of Virginia, 
chair of the House Judiciary Committee and sponsor of 
the 2015 Innovation Act, released his agenda for the 115th 
Congress.

The agenda included patent litigation reform that addresses 
“truly frivolous lawsuits, as well as reforms to keep America’s 
patent laws up to date and copyright reforms to help ensure 
‘America’s global leadership in creativity and innovation.’”24

Republican U.S. Sen. Orrin Hatch of Utah, chairman of the 
High-Tech Task Force, also recently released an agenda that 
included patent reform.

That said, that kind of reform in the short term is unlikely.

The still relatively recent passage of the AIA — the most 
dramatic patent reform in at least a half century — has 
had a profound impact on the patent litigation landscape, 
particularly for patent assertion entities.  

FORGING AHEAD

Ultimately, as the U.S. forges ahead into unpredictable 
times, IP may in the short term take a back seat to more 
pressing concerns, and patent practitioners and stakeholders 
will probably have a chance to enjoy — at least for now — the 
satisfyingly slightly-more-predictable status quo provided 
by the Federal Circuit and our increasingly interested U.S. 
Supreme Court.  

However, in light of the expected pro-patent leanings of 
Trump and his administration, coupled with the natural 
swinging back of the patent pendulum, reinvigorated patent 
rights may not be far off.  
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