
 

 
April 3, 20151 

TO: CLIENTS AND OTHER FRIENDS OF THE FIRM 

2014 – Energy M&A Reaches Record Levels 

Each year around this time we take the opportunity to review the transactions 
and other significant industry developments over the past year and offer our 
views on what they may mean for the coming year.  

During 2014, a combination of low interest rates and generally favorable 
economic conditions overcame any dampening effects of industry uncertainty, 
making it one of the most active years on record for mergers and acquisitions 
among electric, gas, power and pipeline companies.  The total value of 
transactions announced during 2014 exceeded $167 billion, significantly 
higher than the $135 billion recorded in 2011, and almost three times greater 
than the $57 billion of transactions announced in 2013. 2  The increase in 
activity was notable in all the sectors we track, but was particularly 
pronounced in transactions involving pipelines, midstream companies and 
MLPs, where announced merger and acquisition transaction value was $113 
billion, compared to only $25 billion in 2013.  Among regulated electric 
utilities, aggregate transaction value roughly doubled from less than $15 billion 
to more than $30 billion. The value of transactions involving electric 
generation assets also increased, from $9.8 billion to $12.3 billion. Although 
the aggregate numbers were smaller, the value of transactions involving 
renewable generation and gas LDCs both increased dramatically. In the case of 
renewables, transaction value increased from $2.4 billion in 2013 to almost $7 
billion in 2014. Much of the increase in renewable activity appears to have 
been due to the emergence of yieldcos and other “total return vehicles” as 
buyers of these assets. Among regulated gas utilities, the increase in deal 
volume was attributable to two transactions involving local distribution 
companies, one a highly competitive auction for Alabama Gas Company that 
closed without incident less than 5 months after it was announced, and the 
other the result of a lengthy privatization process for Philadelphia Gas Works 
that proved ill-fated.  We offer additional commentary about key transactions 
and the general trends that we see in each of these subsectors below. 

                                                 
1 This memorandum was originally published on February 15, 2015; certain sections have been updated for 
developments through April 3, 2015. 
2  Source: SNL Financial, transactions with announced transaction values of $100 million or more.   
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On a macro level, there are many factors that favor consolidation among electric, gas and power 
companies in the United States.  Scale and diversity are more important than ever. The US 
energy industry is going through a period of significant change, with many companies facing 
unprecedented capital expenditures.  Much of our national energy infrastructure is in the process 
of being rebuilt.  New sources of oil and gas that are being developed require entirely new 
systems of pipelines and other facilities to be built.  Energy policy at the federal and state level is 
mandating that many existing generation facilities be shut down and replaced with renewable 
generation and cleaner thermal plants.  In many instances new renewable generation requires 
substantial investments in new high-voltage transmission lines to get the power to load centers.  
Finally, at the distribution level, both electric and gas companies are in the process of replacing 
and upgrading much of their local infrastructure to improve both safety and reliability.  Larger 
companies are generally better positioned to withstand the panoply of risks they face, whether 
they be from weather, commodity cost volatility, regulatory factors or local economic cycles.  A 
favorable economic environment and the continuation of historically low interest rates provided 
a tail wind for transactions during 2014.  Among regulated companies, a relatively predictable 
regulatory environment also has reduced some of the uncertainty for companies contemplating 
transactions.  

The discussion below covers the following areas: 

 Regulated Utilities 
 Power Companies and Generation Assets 
 Renewables 
 Master Limited Partnerships and YieldCos 
 LNG Developments  
 Project Finance 
 Bankruptcy Developments in the Energy Sector 
 Environmental Regulation 
 FERC 
 ERCOT 
 CFTC 
 Game Changing Energy Reform in Mexico 

 
Regulated Utilities 

Among regulated utilities, consolidation has continued at a measured pace.  Several companies 
decided that is was time to seek an acquisition partner and others took steps to rationalize their 
assets to focus on particular sectors of their businesses.  Other transactions involved what 
appeared to be the owners taking advantage of what they viewed as favorable market conditions 
for a sale.   

The year began with two major transactions pending from 2013 – the acquisition of New Mexico 
Gas by TECO and the acquisition of UNS Energy by Fortis, both of which closed in 2014.  The 
UNS transaction closed in August after a smooth regulatory process that lasted less than nine 
months, and TECO closed its acquisition of New Mexico Gas in September, 15 months after 
announcement.  
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During the year, there were several significant transactions announced – UIL’s ill-fated proposed 
acquisition of PGW was announced in March, followed by Laclede’s acquisition of Alabama 
Gas Company and Exelon’s acquisition of Pepco, both announced in April.  In June, Integrys 
announced the acquisition of Wisconsin Energy, October saw the acquisition of Cleco by a 
Macquarie-led consortium, and in December NextEra announced its acquisition of Hawaiian 
Electric Industries.  Finally, in mid-December Caisse de dépôt et placement du Québec (CDPQ) 
and The AES Corporation announced that CDPQ would acquire a 15% stake in the AES 
subsidiary that owns IPALCO Enterprises. 

Two spin-off transactions also were announced during the year, PPL Corporation’s spin-off of its 
merchant generation business, to be followed by a combination with Riverstone’s merchant 
business, and NiSource’s spin-off of its pipeline business into a new MLP. 

Activity during the first quarter of 2015 followed the same trends as we observed during 2014.  
The largest transaction of the quarter was the $18.8 billion combination of Regency Energy 
Partners and Energy Transfer Partners announced on January 26, 2015. The other notable 
transaction of the first quarter was Iberdrola USA's acquisition of UIL Holdings in a $4.8 billion 
transaction announced on February 25. Other activity during the quarter included several sales of 
power plants, a handful of midstream transactions and another sale of wind generation projects to 
TerraForm Power that was announced on April 1.   

TECO/New Mexico Gas – On May 28, 2013, TECO Energy and Continental Energy Systems 
announced that they had entered into a stock purchase agreement pursuant to which TECO 
would acquire all of the stock of New Mexico Gas from Continental for a purchase price of $750 
million plus the assumption of $200 million in debt.  The announcement followed what was 
purported to be yet another very competitive auction process for a gas distribution company.  On 
July 9, 2013, TECO filed with the New Mexico Public Regulation Commission for approval of 
the transaction.  On December 2, 2013, the hearing examiner in the proceeding issued an order 
vacating the existing procedural schedule, as had been requested by TECO and New Mexico 
Gas, in order to allow for additional time to file supplemental testimony.  Approval of the New 
Mexico Public Regulation Commission was obtained on August 13, 2014 after a settlement was 
reached with stakeholders following a somewhat extended process.  Key elements of the 
settlement included a rate freeze until the end of 2017; credits on their bills of more than $11 
million in anticipated savings for New Mexico Gas Company (NMGC) customers; no more than 
99 job losses over three years, including through attrition; maintenance of the NMGC name and 
headquarters in Albuquerque; and an agreement by TECO to own NMGC for at least 10 years.  
The transaction closed on September 3, 2014. 

Fortis/UNS – On December 11, 2013, Fortis, Inc. and UNS Energy announced a merger 
pursuant to which Fortis would acquire UNS for approximately $2.5 billion in cash, or $60.25 
per share to UNS Energy shareholders, plus the assumption of about $1.8 billion in debt.  The 
consideration reflected a 31.4% premium above UNS Energy’s last closing stock price prior to 
announcement and a 26.0% premium over the volume-weighted trading average for the 20 
trading days prior to the announcement of the proposed merger.   
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The parties received FERC approval in April 2014, with no mitigation requirements or special 
conditions, and the Arizona Corporation Commission approved the transaction on August 12, 
2014.  Under the terms of the ACC approval, which was based on a settlement among the parties, 
Tucson Electric Power Company (TEP) and Unisource Energy Services (UES) will remain 
headquartered in Tucson under local control with current management and staffing levels.  The 
settlement requires that UNS Energy be overseen by an independent board of directors, a 
majority of whom must be Arizona residents.  The settlement also requires a series of acquisition 
credits for customers and a contribution of additional capital by Fortis into TEP and UES.  The 
transaction proceeded to closing on August 15, 2014. 

UIL/PGW 

The first major transaction announced in 2014 was the proposed acquisition of Philadelphia Gas 
Works by UIL Holdings on March 3, 2014.  The announcement followed years of discussion 
about the possible privatization of PGW and several months of active negotiations with several 
potential buyers.  As study prepared by Lazard for the City concluded that the system likely 
could be sold for a substantial gain, and the active bidding for the property confirmed Lazard’s 
conclusion.   The agreement between the City of Philadelphia and UIL provided for UIL to pay 
$1.86 billion in cash and to acquire the PGW operations on a cash-free and debt-free basis.  UIL 
had secured a $1.9 billion committed bridge facility to support the transaction, and planned to 
finance the purchase through the issuance of long-term debt and equity in amounts that would 
permit it to maintain an investment grade credit rating.  UIL also agreed to maintain PGW 
operations headquarters in Philadelphia and to honor the existing collective bargaining 
agreement with PGW’s union.  The transaction required approval from the Philadelphia City 
Council and the Pennsylvania PUC.  The agreement also gave UIL the right to terminate the 
contract if approval was not received from the City Council by July 15, 2014. 

Unfortunately, the transaction was not to be.  The City Council had not approved the transaction 
by mid-July, but UIL continued its efforts to obtain approval for several more months.  Finally, 
on October 27, 2014 the City Council announced that it had informed Philadelphia Mayor 
Michael Nutter that the Council would not endorse the proposed sale.  UIL President and Chief 
Executive Officer James Torgerson expressed understandable “disappointment” at the city’s 
announcement, but apparently continued his efforts to garner Council support.  UIL issued a 
press release on November 10 disclosing that it had decided “not to terminate the agreement to 
purchase Philadelphia Gas Works at this time.”  Unfortunately, the company’s efforts were not 
successful and it announced the termination of its agreement with the City on December 4, 2014, 
bringing to an end a difficult and no doubt frustrating process. 

UIL, however, proved resilient when less than three months later it announced that it would be 
acquired by Ibderdrola USA.  That deal is described in more detail below. 

Alagasco/Laclede 

The next major transaction of 2014 was Laclede Group’s acquisition of Alabama Gas 
Corporation from Energen Corporation announced on April 7, 2014.  Transaction value was $1.6 
billion, made up of $1.28 billion in cash and the assumption of approximately $320 million of 
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debt.  Laclede’s success in the Alagasco auction follows on the heels of its acquisition of 
Missouri Gas Energy from Southern Union Company in 2013.  Energen’s agreement with 
Laclede followed what was reported to be a robust auction process, something that was reflected 
in the price of nearly 12 times EBITDA.  

The only required regulatory approvals were Hart-Scott-Rodino clearance and the Alabama 
Public Service Commission.  Both appeared to go smoothly, with Hart-Scott-Rodino clearance 
received on May 7 and the Alabama commission issuing its approval on July 22. Laclede 
financed the acquisition with a combination of common stock, equity units and several tranches 
of debt.  The debt financing was completed during August and the transaction closed effective 
August 31, 2014. 

Pepco/Exelon 

On April 30, 2014 Exelon Corporation and Pepco Holdings announced that they had reached a 
definitive agreement to combine the two companies in an all-cash transaction in which Pepco 
shareholders would receive $27.25 per share.  The transaction has an equity value of $6.9 billion 
and an enterprise value of $12.5 billion.  Exelon obtained a $7.2 billion committed bridge facility 
to support the purchase price.  The price represented a 29.5% premium to the volume-weighted 
average share price over the 20 trading days prior to announcement.  The agreement was the 
result of a sale process conducted by Pepco after it received an expression of interest from 
Exelon shortly after Pepco’s Chief Executive Officer, Joe Rigby, announced plans to retire.  The 
Pepco Board of Directors solicited proposals from several other potential bidders.  The final 
bidding came down to Exelon and one other company that was prepared to pay $27.00 per share.  
An unusual provision in the Merger Agreement provides for a reverse termination fee of up to 
$180 million payable by Exelon to Pepco if the transaction does not close due to a failure to 
obtain necessary regulatory approvals.  Pepco’s proxy statement explains that this breakup fee is 
a way to partially compensate Pepco for its inability to file new rate cases while the merger 
transaction is pending.   

Chris Crane, Chief Executive Officer of Exelon Corp., will continue as President and Chief 
Executive Officer of the combined company and there will be no change to the Exelon senior 
management team and Board of Directors. Joe Rigby, Chairman, President and Chief Executive 
Officer of Pepco, will remain in his current roles until the transaction closes. Pepco’s utilities 
will retain their regional headquarters in May’s Landing, Newark and Washington, D.C. On 
completion, Exelon Corp. will provide $100 million towards a customer investment fund to be 
utilized across the Pepco utilities’ service territories. 

Required approvals include Pepco stockholders, Hart-Scott Rodino, FERC, and utility regulatory 
commissions in the District of Columbia, Delaware, Maryland, New Jersey and Virginia.   

Pepco stockholders approved the transaction on September 23, 2014.  The FERC approved the 
Pepco/Exelon merger in November 2014, rejecting contentions of the Market Monitor for PJM 
that the combined company would have an unacceptably high market share in the PJM demand 
response market.  The applicants committed to hold transmission customers harmless from the 
rate effects of the proposed merger for a period of five years, but FERC did not impose any 
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market mitigation conditions on the transaction.  The United States Department of Justice 
requested additional information from the parties in connection with the Hart-Scott-Rodino 
review, but there do not appear to have been major issues raised because the HSR waiting period 
expired on December 22, 2014. 

Applications for state approval were filed in Virginia on June 3, on June 18 in Delaware, New 
Jersey and the District of Columbia, and on August 19 in Maryland. Virginia issued its approval 
on October 7. On October 14, 2015, the companies announced a settlement in the proceeding 
before the New Jersey Board of Public Utilities, and the BPU approved the settlement on 
February 11, 2015.  Among other things, the settlement contemplates a $62 million Customer 
Investment Fund to be used for direct rate credits to Atlantic City Electric Company (ACE) 
customers within 60 days of the merger closing; a program to provide $15 million in energy-
efficiency savings to ACE customers over five years; commitments to improve ACE’s reliability 
performance and to continue infrastructure investment; commitments to hire 60 union employees 
and protect compensation and benefits; maintain ACE’s local operational headquarters in Mays 
Landing and to provide a minimum level of charitable contributions for 10 years after the merger 
closes.  On February 13, 2015, the companies announced a settlement in the Delaware 
proceeding that will provide for $51 million in direct benefits to customers, along with other 
provisions to promote energy efficiency and improved reliability standards.  The settlement is 
subject to approval by the Delaware Commission.  In February, the companies increased the 
proposed customer benefits for customers in the District of Columbia from $14 million to $33 
million, and in early March they announced an increase for Maryland customers from $40 
million to $94 million.  Proceedings are still pending in Maryland and the District of Columbia, 
with Maryland issuing an extension order in late March extending the deadline for a decision by 
a month, to May 8, 2015.  The companies have indicated that they expect to complete the merger 
in the second or third quarter of 2015. 

Integrys/Wisconsin Energy 

On June 23, 2014, Wisconsin Energy Corp announced the acquisition of Integrys Energy Group 
Inc. in a transaction with an equity value of $5.7 billion and an enterprise value of $9.1 billion. 
Integrys shareholders will receive common stock at a fixed exchange ratio of 1.128 Wisconsin 
Energy shares plus $18.58 in cash per Integrys share. On the day of announcement, the total 
consideration was valued at $71.47 per Integrys share, with a consideration mix of 74% stock 
and 26% cash.  The consideration package represented a 17.3% premium to Integrys’ closing 
price on June 20 and a 22.8% premium to the volume-weighted average share price over the 30 
trading days ended June 20. 

The transaction combines Wisconsin Energy’s electric and gas utility We Energies with Integrys’ 
electric and gas utilities Wisconsin Public Service, Peoples Gas, North Shore Gas, Minnesota 
Energy Resources and Michigan Gas Utilities.  Upon closing, the combined company will be 
named WEC Energy Group, and will have a regulated rate base of $16.8 billion, with more than 
4.3 million total gas and electric customers across Wisconsin, Illinois, Michigan and Minnesota.  
The combined company will also hold a sixty percent (60%) stake in American Transmission 
Company. 



 
 
 

  Page 7 

The transaction requires the approval of the FERC, the Public Service Commission of 
Wisconsin, the Illinois Commerce Commission, the Michigan Public Service Commission and 
the Minnesota Public Utilities Commission.  

The parties filed for approval from the FERC in August, 2014, arguing that the transaction 
should be approved without condition because it passes the FERC’s market power screens in all 
respects in all relevant markets.  In November 2014, FERC staff sent the applicants a request for 
additional information to assist in evaluating whether the Wisconsin Upper Michigan System 
should be evaluated as a separate submarket within MISO.  The applicants responded in 
December 2014, contending that WUMS is not a separate submarket, and the application is 
currently pending before the FERC.  

Meanwhile, opposition to the transaction has surfaced at the state level.  Stakeholders in 
Minnesota had been arguing as to whether or not the Public Utilities Commission should conduct 
a full review of the deal, with a decision expected in February.  Instead, on February 5, 2015, 
Minnesota regulators elected to delay any decision on the proposed acquisition until May and 
requested additional information relating to the status of the regulatory processes in other states 
and at FERC after listening to arguments regarding the deal.  A vote from the Public Service 
Commission of Wisconsin is expected in April and Michigan is scheduled for a decision in June.  
The Illinois Commerce Commission staff has proposed a July timeframe for a decision, although 
in late March various intervenors filed a request for a three month extension. 

The companies anticipate closing in summer 2015. 

Cleco/Macquarie/BCIMC 

On October 20, 2015, Cleco Corp. announced that it had agreed to be acquired by a group of 
investors led by Macquarie Infrastructure and Real Assets Inc. and British Columbia Investment 
Management Corporation. in a deal valued at about $4.7 billion, including approximately $1.3 
billion of assumed debt.  The investor group agreed to acquire all outstanding shares of Cleco for 
$55.37 per share in cash, or approximately $3.4 billion, representing a 15% premium to Cleco’s 
closing price of $48.27 on Oct. 17, the last trading day prior to the announcement. 

Cleco and the investor group have confirmed that Cleco Power President Darren Olagues is 
expected to become president and CEO of Cleco and that the company’s headquarters will 
remain in Pineville, Louisiana.  Cleco has also indicated that it will continue to operate as an 
independent company led by local management. In addition, the parties have committed to the 
Louisiana Public Service Commission that no changes will be made to the company’s operations, 
staffing levels, compensation levels or employee and retiree benefits programs as a result of the 
transaction. 

Cleco Partners and its public utility subsidiaries filed for Louisiana Public Service Commission 
approval on February 10, 2015 and FERC approval on April 2, 2015.  They proposed ring-
fencing commitments intended to insulate Cleco Power from its parent companies and affiliates.  
The companies expect to complete the deal during the second half of 2015. 

NextEra/Hawaiian Electric 
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On December 3, 2014, NextEra Energy Inc. announced that it had agreed to acquire Hawaiian 
Electric Industries in a transaction valued at approximately $4.3 billion, including the assumption 
of $1.7 billion in debt.  As part of the transaction, Hawaiian Electric will spin off its banking 
subsidiary, ASB Hawaii, the parent company of American Savings Bank, to Hawaiian Electric 
shareholders so as to establish the bank as an independent publicly traded company. 

The estimated value to Hawaiian Electric shareholders, after excluding assumed debt and 
including a one-time special cash dividend of 50 cents per Hawaiian Electric share, along with 
the current estimated value of American Savings Bank of approximately $8.00 per share, is $3.5 
billion, or approximately $33.50 per share. This represents a premium of approximately 21% 
over Hawaiian Electric’s trailing, 20-day volume-weighted average stock price. 

The transaction requires the approval of the Hawaii Public Utilities Commission and the FERC, 
and the companies expect to complete the deal by the end of 2015.  A shareholder vote for 
approval of the transaction has been scheduled for May 12, 2015. 
 
The parties filed for FERC approval in January 2015, “in an abundance of caution.”  HEI’s assets 
are not FERC-jurisdictional because they are located entirely in Hawaii and do not provide 
service in interstate commerce.  As such, the transaction will have no effect on FERC-
jurisdictional rates and the parties did not propose any mitigation measures.  On March 27, 2015, 
the FERC approved the transaction. 
 
AES/IPALCO/Caisse de dépôt et placement du Québec 

On December 15, 2014, Caisse de dépôt et placement du Québec (CDPQ) announced that it had 
entered into an agreement with The AES Corporation (AES) to acquire a 15% stake in AES 
subsidiary AES US Investments Inc. — which owns IPALCO Enterprises — for $244 million. 

As part of the transaction, CDPQ has also agreed to invest approximately $349 million in 
IPALCO through 2016 in exchange for a 17.65% equity stake in IPALCO, which would increase 
CDPQ’s interest in IPALCO, directly and indirectly, to 30%.  These funds are expected to be 
used to finance ongoing projects at Indianapolis Power & Light Co., which is in the midst of a 
$1.4 billion capital expenditure program that has already been approved by regulators. 

The transaction requires the approval of the FERC and the Committee on Foreign Investment in 
the United States.  In December, AES sought expedited approval from the FERC for the 
transaction, which was granted on January 22, 2015.  The transaction closed on February 11, 
2015. 

PPL /Riverstone/Talen 

On June 9, 2014, PPL Corporation and Riverstone Holdings LLC announced an agreement to 
combine their merchant power generation businesses into a new standalone, publicly-traded 
independent power producer.  The new company, to be called Talen Energy Corporation, will 
own and operate 15,320 MW of generating capacity, making it the third largest investor owned 
IPP in the country.  About 83 percent of the generating capacity to be owned by Talen Energy is 
located in the region served by the PJM Interconnection.   
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Under the terms of the agreement, at closing, PPL Corporation will spin off PPL Energy Supply, 
LLC, the parent company of PPL Generation, LLC, and PPL EnergyPlus, LLC, to shareholders 
of PPL and then immediately combine that business with Riverstone’s generation business to 
form Talen Energy Corporation, an independent publicly traded company expected to be listed 
on the New York Stock Exchange. Upon closing, PPL Corporation’s shareowners will own 65 
percent of Talen Energy and Riverstone will own 35 percent. PPL Corporation will have no 
continuing ownership interest in Talen Energy. 

For PPL, the transaction completes PPL’s transition from a hybrid utility that derived 73% of its 
revenues from competitive activities in 2010 to a regulated utility operation that will derive 
100% of its revenues from regulated activities post-closing.    

The transaction is subject to approval by the Nuclear Regulatory Commission, the Pennsylvania 
Public Utility Commission, the FERC and Hart-Scott-Rodino clearance.  It is not subject to PPL 
shareholder approval.   

In December 2014, the FERC issued an order conditionally authorizing the proposed transaction, 
subject to modification of the mitigation plan proposed by the applicants.  In order to address 
potential market power concerns in the concentrated 5004/5005 PJM submarket, the applicants 
had proposed that, within one year of closing, Talen Energy would enter into a contract or 
contracts for the divestiture of approximately 1,300 MW of generation under either of two 
alternative options: (1) divestiture of six Riverstone plants and one PPL plant in New Jersey and 
Pennsylvania; or (2) divestiture of the same six Riverstone plants, plus a 399 MW coal-fired 
plant in Maryland and two PPL hydroelectric plants in Pennsylvania.  The applicants also 
proposed to limit the potential bidders for these plants to exclude any entity with more than 
10 percent of PJM’s summer installed capacity and to engage an Independent Energy Manager 
that would bid and dispatch the plants of both Options 1 and 2 for the period after closing and 
prior to completion of the divestiture.  Finding that this proposal would be insufficient to 
mitigate potential competitiveness concerns, the FERC gave Talen Energy the option of 
divesting either: (1) all of the identified assets included in the two options, or (2) only the option 
1 or option 2 assets, but agreeing to limit the non-divested assets to cost-based offers in the 
energy market within the 5004/5005 submarket going forward.  On January 27, 2015, the 
applicants informed FERC that they will proceed with the second of the options presented in the 
December order—more limited divestiture combined with cost-based offer limits, although they 
did not identify which group of generating assets would be divested.  That decision is not 
expected until after closing.  Talen Energy will also engage an Independent Energy Monitor after 
closing until the divestiture is complete.  The FERC rejected requests from the PJM Market 
Monitor to consider behavioral mitigation in certain local geographic markets, and found that the 
transaction would not present any adverse impact on competition in the PJM capacity market or 
in the markets for ancillary services.  The applicants agreed, however, to hold transmission and 
current wholesale customers harmless for five years from costs related to the transaction. 

On March 12, 2015, the Pennsylvania PUC unanimously approved the transaction, subject to 
certain conditions, including that any sale by Riverstone of 20% or more of the outstanding stock 
in Talen to a single entity or a group acting together would require the parties to first obtain a 
Certificate of Public Convenience and Necessity from the Pennsylvania PUC.  The proceedings 
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before the NRC, as well as the Hart-Scott-Rodino review by the Department of Justice, are 
ongoing.  The companies have recently stated they expect the transaction to close in the second 
quarter of 2015. 

NiSource Pipeline Spin-off 

On September 28, 2014, NiSource Inc. announced a plan to separate into two publicly traded 
companies.  NiSource Inc. will retain the regulated natural gas and electric utility companies 
while a new company, Columbia Pipeline Group (CPG) will be created to own NiSource’s 
natural gas pipeline and related businesses.  At separation, CPG is expected to operate more than 
15,000 miles of natural gas transportation pipelines, nearly 300 billion cubic feet of underground 
natural gas storage capacity and a portfolio of midstream and related facilities.  CPG anticipates 
raising capital through a combination of debt and equity, including a master limited partnership. 
NiSource will remain one of the largest natural gas utility companies in the United States, 
serving more than 3.4 million customers in seven states, as well as providing electric 
distribution, generation and transmission services for approximately 450,000 electric customers 
in northern Indiana. 

The spinoff of CPG is expected in the second half of 2015.  In the meantime, as part of the 
financing plan for the transaction, CPG has formed an MLP that went public on February 6, 
2015, when it spun off Columbia Pipeline Partners LP through an initial public offering of nearly 
$1.1 billion, one of the largest debuts of an MLP ever.  CPG upsized the offering, pricing 46.8 
million partnership units at $23 apiece, significantly above its range of $19 to $21 for what was 
initially going to be an offering of 40 million units. 

Iberdrola USA/UIL Holdings 

On February 25, 2015, Iberdrola USA entered into a definitive agreement to acquire UIL 
Holdings Corporation for $3.1 billion in cash and stock. The UIL shareholders will receive a 
total of 18.5% of the common equity of the combined company plus $10.50 per share in cash for 
each of their UIL shares. The structure is innovative in that Iberdrola USA will be effectively 
making an initial public offering of its common equity as part of the transaction. Among other 
things, this may provide the company with a more desirable currency for future acquisitions.   

In their press release announcing the transaction, the companies indicated that the proposed 
transaction implies total value per share to UIL shareholders of $52.75, including $10.50 per 
share in cash, representing a 24.6% premium to UIL’s closing share price on February 25, 2015, 
and a 19.3% premium to the average closing price over the past 30 days. The value of the stock 
consideration received is based on the mid-point of the combined company’s estimated 2016 and 
2017 earnings per share valued at peer P/E multiples of 17.5x and 16.5x, respectively.  

Once completed, the combined companies will have a rate base of approximately $8.3 billion, 
over 3.1 million electric and gas customers and a highly contracted 6.5 GW primarily renewables 
portfolio that includes the second largest operating wind portfolio in the United States. The 
renewables portfolio is an obvious candidate for a yieldco, although it remains to be seen 
whether the companies will pursue that option. UIL’s current President and Chief Executive 
Officer, James P. Torgerson, will become the company’s CEO upon closing.  
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The transaction is subject to customary regulatory and UIL shareholder approval, including 
approval by the public utility commissions in Connecticut and Massachusetts. The companies are 
hoping to close by the end of 2015. 

Power Companies and Generation Assets 

The unregulated side of the electric industry saw a modest uptick in M&A activity, with $12.3 
billion in electric generation transactions, up from $9.8 billion in 2013 and $7.9 billion in 2012.  
Much of the activity was concentrated in several large portfolio transactions that were announced 
during the course of the year, starting with LS Power’s announcement of the acquisition of a 
large portfolio of combined-cycle assets from Calpine in April.  This was followed in July by 
Duke’s consolidation of its ownership interest in five generating assets via an acquisition from 
the North Carolina Eastern Municipal Power Agency.  Finally, in August Dynegy simultaneously 
announced two large transactions involving the acquisition of some 12,500 MW from Duke and 
Energy Capital Partners.  Notes on these and other significant transactions follow. 

LS Power/Calpine 

On April 18, 2014, LS Power Group announced the acquisition of six power plants totaling 3,498 
MW of combined-cycle generation capacity from Calpine for $1.57 billion in cash, or about 
$449/kW.   The facilities comprise the 1,134-MW Oneta Energy Center in Wagoner County, 
Oklahoma; the 501-MW Carville Energy Center in Iberville County, Louisiana; the 606-MW 
Columbia Energy Center in Calhoun County, South Carolina; 795-MW Decatur Energy Center 
in Morgan County, Alabama; the 237-MW Hog Bayou Energy Center in Mobile County, 
Alabama; and the 225-MW Santa Rosa Energy Center in Santa Rosa County, Florida.  Calpine 
indicated plans to utilize existing federal and state net operating losses to almost entirely offset 
the projected taxable gains from the sale.  

In June 2014, the FERC approved the proposed transaction without any mitigation or special 
conditions and the transaction proceeded to closing on July 3, 2014. 

Duke/NCEMPA 

In late July 2014, Duke Energy Progress (Duke Progress) and North Carolina Eastern Municipal 
Power Agency (NCEMPA) announced an agreement for Duke Progress to purchase NCEMPA’s 
ownership interest in five generating assets located in North Carolina, consisting of interests in 
three nuclear units and two coal fired units.  Duke Progress owns the remaining interest in and 
operates the subject plants.  Under the asset purchase agreement, NCEMPA would sell to Duke 
Progress its interest in these plants, representing approximately 700 MWs, together with fuel 
inventories and spare parts inventory, for a purchase price capped at $1.278 billion.  The 
purchase price reflects an acquisition adjustment of approximately $343 million relating to 
capital expenditures incurred by NCEMPA.  As part of the transaction, Duke Progress and 
NCEMPA also will enter into a substitute Full Requirements Agreement pursuant to which Duke 
Progress will provide NCEMPA all of the capacity and energy required to serve NCEMPA’s 
customers through December 31, 2043. 
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The FERC approved the proposed acquisition in December 2014, and also approved the new 
cost-of-service-based Full Requirements Agreements for service from the five plants, including 
the proposed $343 million acquisition adjustment resulting from the proposed transaction.  In its 
order, FERC noted that the proposed acquisition did not raise horizontal market power issues 
because Duke Progress already exercised control over the full capacity of the plants and did not 
raise vertical market power issues because the affiliated transmission assets are in the MISO and 
PJM RTOs and not under the control of Duke Progress.  As part of its application, Duke Progress 
committed to hold its wholesale requirements and transmission customers harmless with respect 
to all transaction-related costs for a period of five years. 

On April 2, 2015, North Carolina enacted a bill authorizing Duke Progress to recover the costs of 
the acquisition in rates, on a levelized cost basis.  Adoption of the legislation is a condition to the 
closing of the transaction.  Duke Progress and NCEMPA still must obtain state regulatory 
approvals and approval of the Nuclear Regulatory Commission and are targeting a close by the 
end of 2015.  Under the terms of the agreement between the companies, approvals must be 
received and the transaction must close by the end of 2016. 

Dynegy/Duke and Dynegy/ECP  

In August 2014, Dynegy Inc. (Dynegy) announced plans to acquire approximately 12,500 MW 
of coal- and gas-fired generation within PJM and ISO-NE from subsidiaries of Duke Energy 
Corporation (Duke) and Energy Capital Partners II, LLC (ECP).  For a purchase price of $2.8 
billion, Dynegy entered into a transaction with Duke for a portfolio of 11 power plants consisting 
of 6,100 MW of largely coal and gas-fired generation, and for $3.45 billion Dynegy agreed to 
acquire a portfolio of 6,400 MW of coal and gas-fired generation assets from Energy Capital 
Partners.  The transactions appear to be transformative for Dynegy, which will own 
approximately 26,000 MW of generating capacity nationally and provide retail electricity to 
residents and businesses in Illinois, Ohio, Pennsylvania and Michigan after the transaction 
closes. Of the 12,500 MW being acquired, 5,053 MW are modern combined-cycle, natural gas-
fired plants and 3,793 MW are environmentally compliant coal generation plants.   

While the transactions are separate, Dynegy filed for FERC approval on the same day in 
September 2014 and both applications evaluate the effect of the transactions taken together.  
Dynegy and the sellers asserted that the transactions do not raise market power concerns and 
proposed no mitigation measures.   

After submitting the filings, Dynegy reached a settlement with the PJM Independent Market 
Monitor (IMM), under which Dynegy agreed to multiple mitigation measures.  Dynegy agreed 
not to acquire from Talen Energy any assets sold to comply with the divestiture obligations 
imposed by FERC in its approval of the PPL/Riverstone transaction discussed above.  Dynegy 
further agreed to continue to offer its generating units, with limited exceptions, into the PJM 
capacity market auctions.  Absent catastrophic failure or significant regulatory change rendering 
the unit uneconomic, Dynegy agreed not to retire a unit unless it did not clear the most recent 
base residual RPM auction or the unit is not covering its going forward costs.  If Dynegy seeks to 
retire a unit, it will provide notice to PJM and the IMM, and if the unit must be kept available for 
reliability reasons, Dynegy agreed to enter into a reliability must run agreement for no more than 
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18 months.  Post-transaction, Dynegy agreed to continue to offer ancillary services from the units 
and at least the same quantities historically offered.  These commitments will be binding for 
seven years absent extraordinary circumstances such as the elimination of the RPM capacity 
market. 

On March 27, 2015, the FERC issued orders accepting the settlement agreement and approving 
both transactions.  The transaction with ECP proceeded to closing on April 1, 2015 and the Duke 
transaction closed on April 2, 2015. 

Union Power/Entergy 

On December 9, 2015, Entergy announced plans to buy from Entegra Power Group the more 
than 2,000-MW Union power station near El Dorado, Arkansas for $948 million.  In the 
transaction, Entergy subsidiaries Entergy Arkansas Inc. and Entergy Texas Inc. will each acquire 
one unit at the four-unit plant.  Entergy Gulf States Louisiana LLC will acquire the other two 
units and plans to sell 20% of the output to Entergy New Orleans Inc. under an agreement that 
needs approval from the City Council of New Orleans.  In early March, Texas regulators 
indicated that they would review Entergy Texas Inc.’s portion of the transaction, and on March 
17, 2015 Entergy filed with the FERC for approval of the transaction.  
 
The reasons cited for the transaction by Entergy included an “industrial renaissance” in that part 
of the country that is fueling electricity demand growth. 
 
The acquisition is expected to close in late 2015, pending approvals for cost recovery from 
regulators, according to a statement from Entergy. 

Renewables 

Renewables M&A Activity.  2014 saw a significant uptick in M&A activity in the renewables 
space, largely driven by Yieldco related transactions, as announced deals totaled approximately 
$7.0 billion, compared to approximately $2.5 billion in 2013.  Transactions involving 
SunEdison/TerraForm and NRG Yield accounted for approximately $5.4 billion of the total.  
Notes on selected transactions follow: 

SunEdison/First Wind -- On November 17, 2014, SunEdison Inc. and its affiliated yieldco, 
TerraForm Power Inc., announced the acquisition of First Wind Holdings Inc. for up to $2.4 
billion.  SunEdison will obtain a 1.6 GW development pipeline (with the potential for 6.4 GW of 
additional development) and at closing will pay $696 million in cash and issue a note for $340 
million.  In addition, there is earn out potential of $510 million depending upon the completion 
of projects in the pipeline.  TerraForm will pay $862 million in exchange for 521 MW of 
operating assets.  The FERC approved the transaction without condition in January 2015 and the 
transaction proceeded to closing on January 29, 2015. 

NRG Yield/Alta Wind -- On June 4, 2014, NRG Yield, Inc. announced the acquisition of the Alta 
wind facility from Terra-Gen Power, LLC for $870 million in cash and the assumption of $1.6 
billion in non-recourse debt.  Alta is described as the largest wind facility in North America, with 
947 MW of operating capacity and a portfolio of land leases.  Long-term power purchase 
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agreements are in place with Southern California Edison.  The transaction was subject to FERC 
and CPUC approval and was completed on August 12, 2014. 

Our expectation is that ongoing appetite from yieldco type vehicles will continue to drive 
increased M&A activity in the renewables sector for 2015.  Indeed, since this memorandum was 
first published less than 2 months ago, TerraForm has announced several additional acquisitions, 
including its proposed acquisition of a 521 MW wind portfolio from Atlantic Power that was 
announced on April 1, 2015. 

Renewables Development Activity.  On the development side of the equation, 2014 saw a 
rebound from the diminished installation activity in the wind space that we saw in 2013, with 
installations of approximately 4,854 MW as compared to 1,087 MW installed in all of 2013.  
2013 had of course suffered from the fiscal cliff crisis at the end of 2012 that resulted in a 
significant acceleration of wind projects into 2012, which saw record installations of 13.1 GW.  
Presumably the ongoing uncertainty about the status of the production tax credit has impacted 
development activity, although the American Wind Energy Association continues to report a 
high level of activity as regards projects “under construction,” reporting that some 2,800 MW of 
new construction commenced physical construction activities in the fourth quarter (presumably 
thus qualifying for the PTC).   To recap the PTC saga, we note that the PTC:  expired December 
31, 2012 as part of the fiscal cliff crisis; was re-instated through the end of 2013 in January of 
2013; expired again on December 31, 2013; was retroactively reinstated in December of 2014; 
and expired again on December 31, 2014.  The prospects for PTC reinstatement in the current 
Congress are anything but clear at this point.  It seems, however, that if the PTC were to get 
reinstated (a prospect we are not willing to handicap), a step down or phase out of the credit is 
likely to be on the table, as opposed to a simple extension such as has occurred in the past. 

Meanwhile, solar power installations continued their strong development activity, with the Solar 
Energy Industries Association reporting that that 6,201 MW of PV solar was installed in 2014, 
compared to 4,776 MW in 2013.  Q4 2014 marked the fifth straight quarter of PV installations 
greater than 1.0 GW, and 32% of all new generation capacity in the U.S. in 2014 consisted of 
solar installations.  In addition, 2014 was a record year for concentrating solar power 
installations, with 767 MWs installed, including BrightSource Energy’s 392 MW Ivanpah 
project and Abengoa’s 250 MW Mojave project.  While it does not look like significant 
installations of concentrating solar power can be expected in 2015, our expectation is that 
activity in the PV space will continue unabated.  Looming on the horizon, however, is the 
expiration of the ITC at the end of December 2016.  

Renewable Portfolio Standards.  On the state regulatory front, divergent approaches surfaced in 
various states, with pressure developing in certain states to roll back or reduce statewide 
renewable portfolio standards, while in others the impetus was in the opposite direction.  In West 
Virginia (where some 95% of net electric generation comes from coal-fired assets), Governor 
Earl Ray Tomblin signed legislation on February 3, 2015 repealing the state’s alternative and 
renewable energy portfolio standard.  The standard had been established in 2009 and called for 
investor-owned utilities to increase alternative and renewable resources up to 25% in 2025.  
Republican lawmakers, who control the state legislature, had made the repeal a priority.  In 
Colorado, on February 5, 2015 the Republican controlled state senate passed a bill to cut back 
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the existing renewable portfolio standard from 30% to 15% for investor owned utilities, and from 
20% to 15% for rural electric cooperatives.  The legislation passed on a straight party line vote 
and is not expected to gain much traction in the Democratically controlled house.  Meanwhile, in 
California Governor Jerry Brown introduced a plan on January 5, 2015 calling for the state’s 
utilities to get 50% of their electricity from renewable resources by 2030, an increase from the 
current standard of 33% by 2020.  The proposed increase is authorized by the existing statutory 
scheme, and the California Public Utilities Commission is expected to open a rulemaking in 
early 2015 to consider the proposal.  In the meantime, legislation was introduced into the 
California assembly on January 28, 2015 seeking to mandate the increase. 

Master Limited Partnerships (MLPs) and YieldCos (or TRVs) 

MLP Capital Markets in 2014.  During the first half of 2014, record oil prices, solid distribution 
growth, and a robust broader stock market bolstered MLP market performance.  During the 
second half of 2014, a severe decline in oil prices, low natural gas prices, a volatile broader stock 
market and lower interest rates hindered MLP market performance. Although the S&P 500 
increased 11.4% for 2014, the Alerian MLP Index declined 0.9%, providing only a 4.8% total 
return (compared to an 18% increase and total return of 27.6% in 2013). This was the third year 
in a row that MLPs did not outperform the S&P 500. Nevertheless, it is worth noting that the 
return on the Alerian MLP Index has been positive for six straight years, which is the longest 
streak in recorded MLP history, and MLP equity continued to outperform other yield stocks, 
such as utilities and REITs. As usual, midstream MLPs (specifically, natural gas pipelines) and 
publicly traded general partners of MLPs provided the greatest total return among MLP equities. 
Upstream, marine transportation and gathering and processing MLPs were the three worst 
performing sectors as they were caught up in the sell-off of commodity prices. 

Activity in the MLP capital markets was particularly strong through the first 10 months of 2014. 
Total MLP marketed offerings generated gross proceeds of $26.5 billion in 2014 (as compared to 
a record $29.5 billion in 2013). There were 18 MLP IPOs for a record $6.7 billion in gross 
proceeds (as compared to a record 19 MLP IPOs for $4.7 billion in gross proceeds in 2013).  We 
saw the two largest MLP IPOs on record, the first MLP sponsored by a major oil company, more 
innovations in structure to promote rapid built-in growth, and more institutional participation 
than ever.  In October, the first major oil company entered the MLP market when Royal Dutch 
Shell created Shell Midstream Partners, L.P. Shell was the largest MLP IPO on record at the time 
by more than 50% with $1.058 billion in gross proceeds and continues to hold the record for the 
lowest yield at its IPO price (2.8%).  In November, Antero Midstream Partners eclipsed Shell 
with an IPO generating $1.15 billion in gross proceeds. Both of these MLPs had strong sponsors, 
presented traditional midstream structures providing transportation services under long-term, 
mostly fixed-fee contracts and were expected to provide strong distribution growth. Two MLPs 
formed through joint ventures held their IPOs in 2014: Enable Midstream Partners, a joint 
venture among CenterPoint Energy, OGE Energy and ArcLight Capital Partners, for $500 
million in gross proceeds; and CONE Midstream Partners, a joint venture between CONSOL 
Energy and Noble Energy, for $385 million in gross proceeds. The use of the “Opco structure,” 
which allows a sponsor to grow the MLP through the contribution of additional interests in an 
operating company, rather than additional assets, continued to gain popularity with Shell 
Midstream Partners (which used multiple Opcos), Dominion Midstream Partners (which used a 
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preferred interest to provide stable cash flows), and Columbia Pipeline Partners (which used an 
Opco holding assets both in-service and under development). Institutional investor participation 
in MLP IPOs continued to grow, with institutions often purchasing more than half of the public 
equity in IPOs. This increasing access to institutional buyers supports larger securities offerings 
and contributes to less volatility in MLP equity, although overall institutional ownership of 
MLPs remains at a level below that of other yield stocks. 

The IRS instituted a “pause” on the issuance of private letter rulings regarding qualifying income 
in the first quarter of 2014. As a result, new sources of qualifying income did not enter the MLP 
space at the same pace as they did in 2013. Examples of new MLPs in non-traditional businesses 
included: Transocean Partners (offshore drilling services); and Cypress Energy Partners (well 
water disposal and pipeline integrity inspection services). Only one MLP, a royalty play called 
Viper Energy Partners, entered the market with a variable pay structure (i.e., the MLP does not 
have a minimum quarterly distribution). There were no IPOs of general partners in 2014 (as 
compared to four straight years of at least one general partner IPO prior to 2014). 

New MLPs continued to take advantage of Emerging Growth Company status under the JOBS 
Act of 2012. This status, among other things, allows issuers to file the IPO registration statement 
confidentially until 21 days before the launch of the IPO and present only two years of audited 
financial statements. 

During 2014, there were 61 follow-on equity offerings by existing MLPs generating $19.1 
billion in gross proceeds (as compared to a record 70 transactions generating $20.3 billion in 
gross proceeds in 2013). Marketed one-day and overnight offerings continued to be the most 
popular formats, although there was an increase in the number of bought deals in the second half 
of 2014. Tesoro Logistics raised a record $1.15 billion in gross proceeds in a single follow-on 
equity offering, and several follow-on equity offerings in the first half of 2014 raised between 
$500 and $600 million in gross proceeds. As equity issued in follow-on offerings continued to 
struggle in the aftermarket, at-the-market offering programs (ATMs), which allow MLPs to issue 
smaller amounts of equity over time with less cost and effort than marketed offerings, continued 
to be a source of funds for MLPs’ ongoing capital needs.  Although only eight new programs 
were instituted in 2014 (as compared to 14 new programs in 2013), most MLPs with ATM 
programs continued to renew or utilize their programs.  

In the first nine months of 2014, MLPs continued to access the debt markets against the 
backdrop of low interest rates, but faced challenging credit metrics in the latter part of the year. 
MLPs engaged in a record 59 bond offerings for $37.8 billion in gross proceeds (as compared to 
55 bond offerings for $30.1 billion in gross proceeds in 2013). Demand for U.S. corporate debt 
in the energy sector has remained relatively strong, despite volatility in the crude oil markets, as 
evidenced by the upsized and oversubscribed $1.15 billion bond offering by Plains All American 
Pipeline in December. 

Despite the relatively positive statistics for 2014 overall, the severe decline in commodity prices 
and loss of market support in the latter part of the year resulted in five upstream MLPs reducing 
their quarterly distributions. One midstream MLP also cut its distribution. These types of 
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announcements contributed to some investor sell-off of MLPs with commodity exposure, 
particularly upstream and oilfield services MLPs.  

YieldCos in 2014.  In 2014, there were two significant IPOs of Yieldcos or Total Return 
Vehicles (“TRVs”) in the energy industry, NextEra Energy Partners for $406.3 million in gross 
proceeds, and TerraForm Power, Inc., sponsored by SunEdison. Both YieldCos hold renewable 
assets and related tax credits and are the first to be structured with equity features like an MLP 
(e.g., IDRs, subordinated units).  At the time of its IPO, TerraForm owned interests in 230 solar 
projects in the U.S., Canada, U.K. and Chile with a total nameplate capacity of 808 MW.  Since 
its IPO, TerraForm has made additional acquisitions, including the portfolio of 520 MW of 
operating wind assets from First Wind Holdings discussed above.  A foreign-sponsored YieldCo 
that utilizes jurisdictional tax credits and NOLs to simulate the tax shield of an MLP, Abengoa 
Yield plc, also held its IPO in 2014 but performed poorly over the course of the year. The 
corporate aspect of these YieldCo structures allowed the issuers to offer equity securities to a 
larger number of U.S. tax-exempt investors and non-U.S. investors than a traditional MLP.   

MLP M&A in 2014. On the M&A front, consolidation continued in the upstream and midstream 
sectors. The volume of M&A transactions in the MLP sector reached 109 transactions for total 
disclosed value of $130.9 billion (as compared to 118 transactions for total disclosed value of 
$60.8 billion in 2013), which included 11 consolidation and general partner acquisition 
transactions. The transaction that received the most attention was Kinder Morgan Inc.’s $70.0 
billion acquisition of Kinder Morgan Partners, El Paso Pipeline Partners and Kinder Morgan 
Resources, which caused participants and prospects in the MLP space to ask “how big is too big 
for an MLP”? Other notable buyouts and general partner acquisitions included: Williams 
Companies’ $6.0 billion acquisition of the rest of the general partner of Access Midstream 
Partners; Targa Natural Resources’ acquisition of Atlas Pipeline Partners; Breitburn Energy 
Partners’ acquisition of QR Energy; Enterprise Products Partners’ acquisition of the general 
partner of Oiltanking Partners; Flint Hills’ acquisition of PetroLogistics; and Energy Transfer 
Partners’ acquisition of Susser Holdings (general partner of Sunoco LP).  

MLPs continued to grow their distributions through traditional drop-downs (i.e., an MLP’s 
accretive acquisition of assets from its sponsor) and acquisitions of targeted assets from other 
MLPs. While 2014 did not include dropdowns with the historically high values seen in 2013, 
highlights included: Delek Logistics’ acquisition of refined products logistics assets from 
Magellan Midstream Partners for $5.8 billion; and Western Refining Logistics’ acquisition of a 
wholesale business from Western Refining for $6.0 billion.   

In 2014, MLPs also explored strategic partnerships as a source of future cash flow and 
diversification. For example, WPX Energy sold working interests in certain wells to Legacy 
Reserves in exchange for a new class of IDRs in Legacy. Devon combined its U.S. midstream 
assets with Crosstex Energy to form EnLink Midstream, and EnLink Midstream acquired the 
publicly traded general partner of Crosstex. As a result, Devon gained control of two publicly 
traded entities, became a major customer of Crosstex and is incentivized to drop down additional 
midstream assets. 
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Expectations for 2015. Looking ahead to 2015, generally speaking, we currently expect less 
MLP capital markets activity overall; MLP IPOs will be focused in the traditional midstream 
transportation sector with few, if any, in the upstream and well services sectors; at least two 
general partner IPOs; several YieldCo IPOs as more renewables businesses and utilities explore 
the tax advantages of the vehicle; and a solid amount of M&A and consolidation activity in the 
MLP sector.   

Despite the overall slowdown in the face of falling commodity prices, a weaker stock market, 
global uncertainty overall, we do not expect the MLP sector to experience another 2008-2009 
(i.e., there were no MLP IPOs in 2009). The MLP sector is in a different state in 2015. The 
sector is larger and more diversified. Many of the younger MLPs (recall that more than half of 
the sector, or 66 MLPs, has been public less than five years) have faster growth rates from built-
in sponsor opportunities. Many of the older MLPs have solid cash flows from traditional 
midstream businesses, are so large they need to continue to make acquisitions and will still be 
able to access some capital in a down market. Despite pressure on worldwide energy markets, 
recent U.S. economic data has been predominantly positive, suggesting the U.S. is continuing to 
gain momentum. The need for billions in energy infrastructure in the U.S. is forecasted to 
continue, which means midstream companies will need meaningful access to capital to fund 
capital expenditures. Reduced capital expenditures in the E&P sector in the first half of 2015 are 
forecasted to help alleviate the oil supply glut and result in somewhat improved oil prices and 
greater capital needs in 2016-2017. There is a decent public and non-public backlog of MLP 
IPOs and YieldCo IPOs that are in various stages of the structuring and SEC process. Many of 
them (particularly upstream and oilfield service MLPs) have and will continue to put their 
process on hold. They want to avoid large expenses or public announcements until commodity 
prices and market conditions improve. Some would-be smaller MLPs may acknowledge that 
certain M&A alternatives are more attractive. On the other hand, midstream transportation MLPs 
with public company sponsors will continue their preparatory work (including the SEC review 
process) and may launch their IPOs. We may see another major oil company announce an MLP 
strategy, and we would expect at least one or two IPOs of general partners of midstream MLPs. 
In addition, we expect fewer IPOs for MLPs with qualifying income that requires a PLR, even 
though the IRS pause on the issuance of PLRs ended in March 2015. It is not clear what the new 
regulations to be issued by the IRS will provide and what impact they will have on future and 
prior decisions regarding the scope of qualifying income. 

We expect follow-on equity and debt financings in 2015, including at-the-market offering 
programs and block trades, to continue to be an important source of funding for MLPs. YieldCos 
will continue to grow in popularity. We expect sponsors pursuing YieldCos with renewable 
assets to continue to pursue this strategy in the face of lower commodity prices as long as the 
broader market is sufficiently strong.  We should see several added to the current universe of 
seven in 2015. The MLP Parity Act will be reintroduced in Congress, which would treat income 
from renewable energy businesses as qualifying income and eligible for placement in an MLP 
structure.  As of April 1, 2015, there has only been one MLP IPO in 2015, Columbia Pipeline 
Partners LP. It was the largest MLP IPO in history and, like Shell Midstream Partners and 
Antero before it, it is a midstream MLP backed by a strong well-known sponsor and built-in 
organic growth.  Several MLP IPOs have made their initial filings in 2015, including midstream 
and upstream businesses, and we are working on several more that will file and possibly launch 
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this year. However, in February, we watched Sol-Wind, an MLP with a lesser known sponsor 
and income only from dividends and interest payments by corporate subsidiaries, cancel its IPO 
during the roadshow. We think these results demonstrate at least two things we are observing in 
the current energy capital markets. One, despite the challenges facing upstream and oilfield 
services MLPs, there continues to be value placed on strong midstream MLPs that provide 
steady cash flows from long-term contracts and good visibility into sponsor-driven growth. We 
expect more of these IPOs in 2015, although far fewer than in 2013-2014. Two, with a slower 
backlog of MLP IPOs, fewer MLP follow-on offerings and little increase in interest rates, there 
is pent-up demand for yield producing MLP equity. The broader economy remains strong, so 
unlike 2009, investors have money to spend and they are looking to MLPs as a good, tax-
efficient place to grow their money long-term. 

We expect modest growth and consolidation through mergers and acquisitions in the MLP sector 
to continue in 2015, although the overall dollar value of these transactions will be lower as 
multiples are adjusted. Dropdown transactions will continue although the consideration values 
may be lower and include less cash. Small upstream MLPs will continue to suffer the most but 
could provide acquisition or partnership opportunities for other MLPs. Larger MLPs that are 
more diversified among basins will be better equipped to continue development projects and 
make acquisitions. We may also see more creative partnerships between sponsors and among 
MLPs to manage costs, ensure growth and support steady cash flows. 

Clearly, the greatest risk that could further dampen activity in the MLP sector in 2015 is a 
continued decline in commodity prices, particularly oil futures (which reached a 5.5-year low 
recently) and natural gas prices. Commodity prices should have less of an impact on activity in 
the YieldCo sector. Of course, an increase in interest rates also presents a risk to both MLPs and 
YieldCos, but how much of an impact an increase in interest rates will have on MLP equity is 
unclear.  Historically, increases in interest rates have not resulted in investors’ exiting the MLPs 
markets, although additional increases could have a negative effect on the space. Of course, 
historical risks relating to the energy and renewables industries continue to be present but are not 
of particularly increased concern, such as regulation of hydraulic fracturing (essential for shale 
development), worldwide economic instability and development of renewable energy sources.  
Fear of tax reform or other legislative action detrimental to the MLP structure or the renewable 
tax credits also does not seem to be weighing heavily on the minds of investors and participants 
in the MLP and YieldCo sectors. Despite the subtle line item in President Obama’s proposed 
budget, we view the risk of tax reform involving MLPs and YieldCos taking place in 2015 as 
low.  

For now, 2015 is a wait and see, but get ready, year. 

LNG Developments 

For proponents of LNG projects, regulatory developments in 2014 were something of a mixed 
bag.  While the FERC and the Department of Energy’s Office of Fossil Energy (“DOE/FE”) both 
issued several orders approving the construction of LNG projects and the exportation of LNG 
commodities, changes to the procedures applicable to the regulatory review of such projects and 
potential legal challenges to the approvals issued by the FERC and DOE/FE could pose 
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additional obstacles for the industry going forward.  Further, several potential changes to the 
industry and the regulatory regime governing it that took root in 2014 are likely to continue to 
develop in the coming year.      

Federal authority over LNG export activities is divided between the DOE/FE and the FERC, 
with DOE/FE charged with reviewing applications to export natural gas commodities and the 
FERC responsible for the review of the siting, construction and operation of facilities used for 
exports of natural gas, including marine LNG terminals.  The FERC is also the lead agency for 
conducting a review of the environmental impacts of an LNG export project under the National 
Environmental Policy Act (NEPA). 

Since 2010, the DOE/FE has faced a significant backlog of applications to export domestically-
produced LNG from the U.S. to countries that do not have a free trade agreement with the U.S. 
requiring the national treatment for trade in natural gas (Non-FTA Countries).   Under the 
Natural Gas Act, the DOE/FE must approve an application to export LNG to a Non-FTA 
Country unless it determines that the export will not be consistent with the public interest.  The 
agency has significant discretion in the factors it will consider in making this determination and, 
significantly, the procedures and timing of its review of LNG export applications, with no 
statutory limit imposed upon the agency for rendering a decision on pending applications.  
Notably, in 2011, following the issuance of approval for only one export project – the equivalent 
of up to 2.2 billion cubic feet of natural gas per day (bcf/d) from the Sabine Pass LNG terminal, 
the DOE/FE suspended its review of all other applications pending the issuance of reports by the 
U.S. Energy Information Administration (EIA) and NERA Economic Consulting regarding the 
potential impact of proposed LNG exports on domestic natural gas prices.  Among other things, 
the initial EIA and NERA studies looked at the impact of a “low” export case of 6 bcf/d and a 
“high” export case of 12 bcf/d on domestic gas prices. 

Following the issuance in 2012 of the EIA and NERA studies, which concluded that the effect of 
LNG exports on domestic natural gas prices would be modest and that net U.S. economic 
impacts would be positive, the DOE/FE approved four applications in 2013 allowing the export 
to Non-FTA Countries of up to 4.57 bcf/d.   In 2014, the DOE/FE continued this trend, 
approving four more applications to export LNG from the continental U.S. to Non-FTA 
Countries totaling up to 3.79 bcf/d.   Cumulatively, the total LNG authorized by the DOE/FE in 
nine applications from 2011 to 2014 to be exported from the continental U.S. to Non-FTA 
Countries is equivalent to 10.56 bcf/d.  While this represents some progress, the backlog of LNG 
export applications to Non-FTA Countries pending a decision from the DOE/FE has increased 
from 25 at the beginning of 2014 to 28 at the beginning of 2015.  

In 2014, the DOE/FE announced a significant change in its procedures for reviewing LNG 
export applications from the continental U.S. to Non-FTA Countries.  Prior to the change, 
DOE/FE’s practice was to give priority to those export applications associated with LNG export 
terminal projects that had received authorization to participate in the FERC’s pre-filing process 
for NEPA review.  The DOE/FE would issue a conditional authorization pending the FERC’s 
completion of the NEPA process and then a final authorization after the DOE/FE had an 
opportunity to review the FERC’s NEPA analysis.  Under the revised procedures adopted in 
2014, the DOE/FE will no longer issue conditional authorizations.  Instead, DOE/FE will wait to 
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issue an authorization until the FERC has completed and the DOE/FE has reviewed the NEPA 
analysis prepared for the associated LNG terminal project.  The DOE/FE has stated that it will 
continue to process applications when they are received, but it will not issue a final order until 
the NEPA process is complete.  The practical effect of this procedural change will be to favor 
those LNG projects that are further along in the FERC permitting process and extend the time 
between when a project proponent files its export application and the time it can expect the 
DOE/Fe to issue an authorization.  Significantly, there is still no statutory or regulatory limit on 
the amount of time DOE/FE may take to process an application following the issuance of the 
FERC’s NEPA analysis.    

Beyond its procedural changes, the DOE/FE supplemented its record analysis in pending 
proceedings with additional economic and environmental information.  Specifically, pursuant to 
DOE/FE’s request, the EIA conducted a further cumulative impact study as a follow up to its 
2012 report on impacts associated with LNG exports from the U.S.  The EIA studied the impacts 
of potential LNG exports in volumes between 12 and 20 Bcf/d, concluding that price impacts 
from increased exports would be modest and overall economic impacts would be positive.  The 
results of the EIA’s follow-on study are encouraging for LNG export project proponents, which 
have experienced some anxiety about past statements from the DOE/FE suggesting that the 
agency may use its authority to limit the overall volume of LNG it authorizes for export.  To 
date, while DOE/FE has emphasized that it will continue to evaluate the cumulative effects of 
successive export authorizations on domestic prices and other public interest factors, it has not 
proposed any overall volumetric limitations on LNG exports.  

In addition to the supplemental EIA study, the DOE/FE adopted two reports discussing the 
potential environmental impacts associated with unconventional natural gas production, 
including hydraulic fracturing.  This was largely seen as an effort to be responsive to numerous 
environmental concerns raised in export proceedings before the agency.  Although the DOE/FE 
characterized these reports as extending beyond the scope of administrative agency analysis that 
is required for compliance with the NEPA as part of the LNG export approval process, these 
reports may become an issue in pending and potential judicial challenges brought by 
environmental groups to the relevant authorizations issued by the DOE/FE and FERC for export 
projects. 

For its part, the FERC approved proposals for the construction and operation of three new LNG 
export terminal projects in 2014, including the Cameron LNG, Corpus Christi LNG, and 
Dominion Cove Point LNG export projects.  The FERC also approved expansions of the 
previously-approved export facilities of Freeport LNG and Sabine Pass LNG.  These 
proceedings were characterized by sustained opposition from various interest groups raising a 
number of environmental issues.   Specifically, opponents of the projects faulted the FERC’s 
analysis, among other things, for failing to consider the impacts of natural gas production and 
greenhouse gas emissions that allegedly would be induced from the construction of the various 
LNG export projects.  In each case, the FERC responded that the analysis urged by the 
opponents of the export projects was beyond the scope of the analysis in which the agency was 
required to engage under the NEPA and would require the agency to engage in speculation that 
would not be conducive to its decision-making process.  Opponents of the various LNG export 
projects have filed judicial appeals of the FERC’s orders.  These proceedings, which are now 
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pending before the D.C. Circuit, could have a significant impact on future LNG export projects, 
as well as the larger natural gas industry, depending on how the court rules on the sufficiency of 
the FERC’s NEPA analysis.   

In addition to large LNG terminals, several minor LNG export projects have been proposed 
using small-scale facilities.  For example, Carib Energy received authorization from the DOE/FE 
to export 0.04 bcf/d of LNG produced from a small proposed LNG storage facility in Florida that 
is subject to FERC’s jurisdiction.  Other export proposals have been suggested using FERC 
jurisdictional and non-jurisdictional peak-shaving facilities, and certain skid-mounted modular 
“micro-LNG” plants, as well as ISO shipment containers.  The FERC has provided some 
encouragement to this growing industry in the issuance of several declaratory orders in 2014 that 
clarify, to some extent, the FERC’s jurisdiction over such small-scale LNG facilities.  In general, 
the FERC appears to be moving toward a policy of limiting the exercise of its jurisdiction over 
LNG export facilities to those plants that are connected to the interstate pipeline grid and 
accessible to ocean-going vessels.    

Throughout 2014, several members of Congress proposed legislation designed to affect the 
approval process for the export of LNG commodities under the Natural Gas Act.  These 
proposals variously would have made the export approval process simpler, and in some cases 
more onerous, than the current regulatory framework.   None of these proposals, however, was 
enacted into law during the 113th Congress.  With a shift in control of the Senate following the 
mid-term elections and changes to the leadership of the Senate Energy Committee, it is likely 
that the 114th Congress will see many more proposals affecting the LNG export process, and 
possibly legislation that is presented to the President. 

Another development in the upcoming year that could positively affect the LNG export market is 
the degree of success the U.S. administration has in securing international agreements with other 
nations.  For example, the U.S. is currently in negotiations with several countries - including 
major LNG importer, Japan – with the goal of concluding a broad-based regional, Asia-Pacific 
trade agreement.  Successful conclusion of international agreements that liberalize the trade in 
natural gas could improve the outlook for LNG exports from the U.S.  Under the Natural Gas 
Act, the DOE/FE is only permitted to undertake a substantive public interest review of 
applications to export LNG to Non-FTA countries.  Exports to FTA Countries are, in effect, 
automatically approved by the agency.  Thus, any significant expansion of the list of FTA 
Countries could open up significant new markets to U.S. LNG exporters without the lengthy 
delay of undergoing the DOE/FE approval process.         

Project Finance 

2014 was another strong year for energy project finance in the United States.  Any lingering 
effects of the financial crisis seem to have been addressed, liquidity was plentiful and pricing 
levels overall appear to have come down throughout the year.  The number of commercial banks 
active in project finance remained significant, and other sources of capital continued to 
demonstrate their interest for energy and infrastructure assets.   For most of the year, sponsors 
seeking to finance projects were able to consider and access the Term Loan B market, 
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institutional private placements, the debt capital markets and alternative solutions provided by 
mezzanine funds. 

The two largest transactions completed in 2014 were in the LNG sector.  In October, a strong 
group of sponsors comprised of Sempra, Mitsui, Mitsubishi, GDF Suez and Nippon Yusen 
Kabushiki was able to raise an impressive $7.4 billion in debt for the Cameron LNG export 
facility located in Hackberry, Louisiana.  The financing included a $2.9 billion uncovered bank 
tranche, a $2.5 billion direct loan from the Japan Bank for International Cooperation (JBIC) and 
a $2.0 billion covered tranche insured by Nippon Export and Investment Insurance (NEXI).  The 
transaction is notable for its very long tenor, fully amortizing over 16 years, and for the 
completion guarantee provided by the sponsor group until final completion.  With these features, 
the debt was reported to have been attractively priced. 

Using a different structure, a significant amount of capital was raised for trains 1 and 2 of the 
Freeport LNG export facility in Texas in December.  While the Cameron lenders benefited from 
a completion guarantee to mitigate construction risk, such an arrangement was not available in 
the Freeport transaction.  The two trains were financed independently, using a complex structure 
designed to minimize the project-on-project risk and ensure that any necessary common facilities 
would be built even in the case of a delay or other issue affecting one of the trains.  The first 
train, in which Osaka Gas and Chubu Electric made an equity investment, was financed through 
arrangements supported primarily by JBIC and NEXI.  The second train, in contrast, has BP as 
its offtaker and IFM Investors as an equity investor, and was financed solely in the commercial 
bank market under a $4.0 billion 7-year mini-perm facility which is expected to be refinanced in 
the capital markets after completion. 

Another project considering the use of capital markets as part of its financing structure is the 
ethane cracker being developed by Sasol in Louisiana.  Approximately $4.0 billion of 
commercial bank debt was raised for the complex at the end of the year.  The sponsor is expected 
to seek additional financing in the capital markets to cover some of the remaining projected 
construction costs, which total approximately $8.0 billion. 

While the mega-deals described above helped increase the overall project finance volume in 
2014, there was also a healthy level of activity in the power sector, including with respect to the 
refinancing of existing assets.  However, in light of relatively weak demand growth, 
opportunities to finance greenfield, fully contracted, gas-fired facilities were still limited, and a 
number of the transactions completed during the year evidence the market’s continued 
willingness to assume some merchant risk.  One notable transaction in that respect is the $550 
million financing for the 725 MW St. Charles project being developed by Competitive Power 
Ventures in Maryland, which closed in August.  The gas-fired facility will serve the Southwest 
Mid-Atlantic Area Council zone of the PJM power market, and includes elements of merchant 
risk. 

The growth of rooftop residential solar, supported by net metering policies, declining panel 
prices and the availability of tax incentives, continued to generate interest in 2014, especially in 
light of a general slowdown in wind development.   Market participants are still debating how 
best to finance distributed generation.  One option is securitization, which Solar City 
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successfully pursued by closing a $202 million offering (its third) of solar asset backed notes 
over the summer. 

Among the trends to watch in 2015, the potential impact of the growing number of YieldCos and 
the significant drop in oil prices stand out.  Given the need to expand their asset base, YieldCos 
and their sponsors have become significant purchasers of completed projects and development 
pipelines, which may increase demand and prices for suitable projects, and in turn impact 
financing terms for such projects.  The uncertainty relating to future commodity prices, on the 
other hand, has the potential to delay certain projects and reduce investor appetite for 
transactions in the oil and gas sector.    

Bankruptcy Developments in the Energy Sector 

With the continued volatility in energy prices—seen most recently in decreasing oil prices—we 
expect an increase in the number of energy-related bankruptcies and out-of-court restructurings 
in 2015.  Time will tell whether a particular strategy or transaction structure proves fruitful in the 
current environment, but three recent cases showcase different possible paths through bankruptcy 
for energy-related companies. 

In late 2012, EIX jettisoned the unregulated side of its business when Edison Mission Energy 
(EME), a power generator that owned and operated unregulated coal, wind, and gas power 
generating assets, initiated a bankruptcy case in Chicago precipitated by significant capital 
expenditures and declining revenues.  In 2013, after exploring other financial restructuring 
alternatives, EME negotiated an agreement to sell substantially all of its assets to NRG Energy, 
Inc. (NRG) for approximately $2.635 billion in cash and NRG stock.  The sale to NRG resulted 
in full payment to all of EME’s creditors and allowed EME to delever its balance sheet and 
reallocate liabilities. 

By contrast, Global Geophysical Services, Inc. (GGS), which specializes in seismic data 
acquisition and monitoring for oil and gas exploration, did not utilize an asset sale as a 
bankruptcy exit.  GGS filed for bankruptcy in March 2014 and sought new financing to help 
fund the company through the chapter 11 reorganization.  Through its plan of reorganization, 
GGS implemented a rights offering transaction effectively backstopped by its bankruptcy 
lenders.  The rights offering, together with exit financing provided by Morgan Stanley, provided 
the company the opportunity to exit bankruptcy with a substantially delevered balance sheet (a 
reduction of debt from $400 million to $100 million), as well as sufficient cash to operate the 
business going forward. 

Finally, Energy Future Holdings Corporation (EFH) began bankruptcy with one strategy, but had 
to change course multiple times when met with sustained creditor opposition.  In April 2014, 
EFH entered chapter 11 bankruptcy in Delaware with a roadmap to a bankruptcy exit in the form 
of a restructuring support agreement (RSA).  The RSA provided for two levels of negotiated 
financing, including a notes offering that would ultimately convert into equity interests in the 
reorganized debtors at prenegotiated values.  However, given EFH’s complicated capital 
structure, totaling nearly $42 billion in funded indebtedness on the petition date, certain creditors 
and stakeholders objected vigorously to adoption of the RSA, and EFH ultimately abandoned the 
RSA in the summer of 2014.  EFH has since begun the process of auctioning Oncor, its regulated 
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and ring-fenced non-debtor subsidiary, while simultaneously negotiating with creditor groups to 
develop a plan of reorganization.  Even the auction process has met substantial creditor 
opposition; it currently is expected to last through the summer of 2015. 

Environmental Regulation 

Another key driver of activity in the power and utilities sector is the shifting landscape of 
environmental regulation.  Most important for 2014, EPA proposed three landmark rules aimed 
at reducing greenhouse gas emissions from new, modified or reconstructed, and existing electric 
generating units.  If finalized and implemented, these rules -- in particular the rule for existing 
units -- will force abrupt and sweeping changes in the generation, transmission, and consumption 
of electricity over the next ten years.  Unsurprisingly, these proposals generated an 
unprecedented level of stakeholder activity as states (including public service or utility 
commissions), industry, and environmental groups all sought to inform EPA as to their particular 
concerns and visions for the forthcoming final rules. 

Regulations to Reduce Greenhouse Gases from the Electric Industry 

On June 18, 2014, EPA proposed carbon pollution guidelines for existing power plants under 
Section 111(d) of the Clean Air Act, which EPA refers to as the “Clean Power Plan.”   

The Clean Power Plan would require each state to meet an “interim goal” emission rate 
(expressed in pounds per megawatt hour) based on average emissions from 2020 to 2029 and a 
“final goal” emission rate in 2030 and beyond.  EPA set each states’ emission rate goals based on 
the application of four “building blocks” that the EPA has identified as constituting the best 
system of emissions reductions: 

(1) heat rate improvements at existing coal-fired units; 

(2) re-dispatch of existing generation to reduce output from existing coal-fired electrical 
generating units and to increase output from existing natural gas combined cycle units; 

(3) increased renewable energy sources and new or retained “at risk” nuclear generation; 
and  

(4) increased energy efficiency deployment.   

The resulting emission rate goals vary widely among states and are the most stringent in states 
with existing renewable and natural gas combined cycle resources, thereby imposing the greatest 
costs on states and companies that have the lowest greenhouse gas emissions rates.   

The proposed Clean Power Plan would apply to existing fossil-fired generating units that meet 
four criteria:  

(1) units that were in operation or under construction prior to January 8, 2014;  
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(2) units that are capable of combusting at less than 250 million British Thermal 
Units/hour;  

(3) units that supply over one-third of their potential output to the grid; and  

(4) units that supply more than 219,000 megawatt hours to the grid, based on a three-year 
rolling average.   

EPA estimates that the Clean Power Plan, as proposed, will affect approximately 3,000 U.S. 
fossil-fired electric generating units representing over 700,000 megawatts of existing nameplate 
generating capacity.  If the Clean Power Plan is implemented as proposed, EPA estimates that 
between 103 and 134 gigawatts of generation will be forced into retirement by 2020.   

If EPA maintains its proposed implementation schedule -- issuance of a final rule in July 2015 
and state implementation plans submitted and approved by 2017 or 2018 -- states and power 
generating companies would have just two to three years to make sweeping and disruptive 
changes to the existing electric generating system.   

The stringency of the proposed emission rate goals coupled with the brief implementation period 
raise a host of compliance obstacles that states and companies are ill-suited or unable to resolve, 
including:  

 how to entice companies to site, permit, and construct necessary replacement generation 
and supporting infrastructure in sufficient time to achieve compliance;  

 how to require redispatch of existing natural gas combined cycle units already subject to 
long-term power purchase agreements or other contractual obligations;  

 whether credit for renewable generation should be taken by the state where the renewable 
generation is located or the state where the renewable generation is consumed, as EPA 
has said that both states cannot take credit for the same generation; 

 how to pay for the potentially billions of dollars of stranded assets that arise from the 
forced shut-down of coal-fired generating units before the end of their useful lives; and 

 how to mitigate the localized economic impacts of early plant shut-downs and the 
resulting increases in unemployment, particularly in rural areas of the country. 

The comment period for the Clean Power Plan closed on December 1, 2014.  EPA received over 
1.6 million public comments on the plan, including comments filed by independent system 
operators, regional transmission organizations, and utilities warning that the Clean Power Plan 
could jeopardize the reliability of the U.S. electric grid if implemented as proposed.  EPA 
recently announced that it expects to finalize the Clean Power Plan, and propose a federal plan as 
a backstop for state plans, in mid-summer 2015.  The Federal Energy Regulatory Commission 
(FERC) also has announced that it will hold a series of technical conferences to discuss 
implications of compliance approaches to the EPA’s proposed Clean Power Plan.  The 
conferences, which will begin with a session at FERC headquarters in February 2015, will focus 
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on issues related to electric reliability, wholesale electric markets and operations, and energy 
infrastructure.  The EPA’s Clean Power Plan will certainly be challenged in federal court by all 
sides. 

Air Toxics, Regional Haze, and Interstate Transport  

The Mercury and Air Toxics (MATS) rule, which was finalized in 2011, establishes standards 
for coal- and oil-fired EGUs for hazardous air pollutants.  The deadline to comply with MATS is 
April 16, 2015.  On November 25, 2014, the Supreme Court granted certiorari on several 
petitions for review of the decision by the U.S. Court of Appeals for the District of Columbia 
upholding the rule.  The focus of the petition is whether EPA properly excluded consideration of 
costs in making the initial determination to subject coal- and oil-fired units to Section 112 of the 
Clean Air Act.  The Court is expected to hear oral argument in April 2015.  

The Cross-State Air Pollution Rule (CSAPR), a 27-state NOx and SO2 emissions trading 
program targeting the power industry that EPA developed to reduce the interstate transport of 
pollutants causing or contributing to exceedances of national ambient air quality standards in 
downwind states, had been promulgated in August 2011.  CSAPR was stayed and then vacated 
by the U.S. Court of Appeals by the District of Columbia Circuit. On April 29, 2014, the 
Supreme Court issued an opinion reinstating CSAPR, and remanding the case to the circuit court 
for further action.  The circuit court will hear arguments on issues remaining in the case on 
February 25, 2015.  In the meantime, EPA has taken steps to implement CSAPR beginning 
January 1, 2015. 

EPA continues to review state plans to address regional haze and to issue federal implementation 
plans (FIPs) where EPA considers the state plans inadequate. While the regional haze program 
requires that states achieve “natural” levels of haze in mandatory Class I areas over a 64-year 
time period, EPA’s guidance mandates that states achieve a uniform rate of progress, which 
generally requires states, or the FIP, to impose stringent controls on the largest sources of SO2 
and NOx in the first planning periods.  The focus of the regional haze rules has overwhelmingly 
been on coal-fired power plants.  Challenges to EPA’s FIPs have been met with mixed success.   

FERC 

Federal Energy Regulatory Commission 

In 2014, there were significant changes to the composition of the Federal Energy Regulatory 
Commission (FERC).  In July, the U.S. Senate confirmed Norman Bay, a former U.S. Attorney 
(New Mexico) who had been serving as FERC’s Director of the Office of Enforcement, to serve 
as a Commissioner.  In testimony before the Senate, Mr. Bay stated that he would focus on 
infrastructure development, the protection of markets, and reliability.  In mid-December, the 
Senate confirmed Colette Honorable, former Chairman of the Arkansas Public Service 
Commission and past President of the National Association of Regulatory Utility 
Commissioners, to serve as a Commissioner.  In her testimony before the Senate, Ms. Honorable 
noted that, throughout her career, she has been an advocate for infrastructure development, 
increased reliability, and diversity of energy supply.  The Senate also confirmed Commissioner 
Cheryl LaFleur, who has been serving as Chairman since July 30, 2014, to a second term.  Ms. 
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LaFleur will serve as Chairman until April 15, 2015, at which time Mr. Bay will become 
Chairman of FERC.  With Commissioners Moeller and Clark, FERC now has a full complement 
of five Commissioners.  Major developments and initiatives related to FERC are summarized 
below. 

FERC Proposes Policy Statement to Clarify “Hold Harmless” Commitments Offered as 
Mitigation in Section 203 Applications, and to Require that Such Commitments be Made 
Without a Time Limitation 

Parties seeking FERC authorization for mergers and acquisitions often propose measures to 
mitigate a transaction’s potential adverse effects, frequently in the form of a commitment to hold 
wholesale ratepayers harmless from any adverse effects on rates.  In January 2015, the FERC 
issued a proposed Policy Statement to clarify such “hold harmless” commitments where 
applicants voluntarily offer this form of mitigation.  The proposed Policy Statement, if adopted, 
would implement the following parameters for hold harmless commitments in the future:  

 First, hold harmless commitments will have to apply to costs arising from appraisals, 
written evaluations and fairness opinions; transaction structuring and negotiation; legal, 
tax, consultant and other advice; document preparation; internal labor; shareholder 
approval; facility installation, integration, testing, and set up; and transition costs to 
integrate individuals and assets into the acquiring utility and costs to achieve merger 
synergies. 

 Second, applicants offering hold harmless commitments would be required to implement 
internal controls and procedures to ensure the proper identification, accounting, and rate 
treatment of all transaction-related costs, and to provide a detailed description of how 
they define, designate, accrue, and allocate transaction-related costs, and explain the 
criteria used to determine which costs are transaction-related.  This requirement would be 
enforced with reporting requirements six months after closing. 

 Third, instead of the generally-accepted commitments of five years, FERC would make 
the bar on recovery of costs subject to hold harmless commitments indefinite in term.  
Unless parties can make a showing of offsetting transaction-related savings, recovery of 
transaction-related costs would be deemed to constitute an adverse effect on rates and 
would be prohibited under the January proposal. 

 Fourth, where the acquiring entity is a traditional franchised utility and is entering into 
the transaction in order to satisfy resource adequacy requirements at the state level, to 
improve system reliability, and/or meet other regulatory requirements, any effect on 
wholesale rates would not necessarily be deemed to be adverse, and the utility often 
would not need to hold wholesale ratepayers harmless from the rate effects of such a 
transaction. 

Comments on the proposed Policy Statement were submitted to the FERC in late March 2015, 
with a final Policy Statement likely to follow before the end of 2015.  If the FERC adopts a final 
Policy Statement with the same principles contained in the January proposed Policy Statement, 
the tighter accounting provisions and unlimited duration of hold harmless provisions in particular 
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may prove burdensome for merging utilities going forward, particularly as utilities make 
multiple or complex acquisitions that must be tracked over time. 

Federal Appeals Courts Invalidate State-Mandated Price Guarantees for New Power Plant 
Development 

Federal appeals courts for the Third and Fourth Circuits separately upheld district court decisions 
invaliding state programs designed to subsidize development of new power plants through price 
guarantees for electric capacity and energy sold in the wholesale market.  PPL EnergyPlus, LLC 
v. Solomon, 766 F.3d 241 (3rd Cir. 2014); PPL EnergyPlus, LLC v. Nazarian, 753 F.3d 467 (4th 
Cir. 2014).  The appeals courts held the programs were preempted under the Supremacy Clause 
of the U.S. Constitution by the Federal Power Act’s grant of exclusive authority to the Federal 
Energy Regulatory Commission (FERC) to regulate the rates of interstate wholesale electric 
capacity and energy.  Both courts, however, left room for the states to develop new incentive 
programs if limited to mechanisms that would have only indirect effects on FERC-jurisdictional 
rates. 

In PPL EnergyPlus, LLC v. Solomon, the Third Circuit affirmed a lower court judgment 
invalidating New Jersey’s Long Term Capacity Pilot Program Act (LCAPP).  LCAPP, a program 
administered by the New Jersey Board of Public Utilities (Board), was intended to give 
incentives to construct new natural gas-fired generating facilities in New Jersey by requiring 
electric distribution companies (EDCs) to enter into long-term revenue guarantee contracts with 
certain new generators selected by the Board.  Under an LCAPP contract (known as a Standard 
Offer Capacity Agreement), the selected generator would receive a guaranteed price from the 
EDCs for capacity sold in PJM’s capacity market.  The Third Circuit determined that the LCAPP 
program constituted an unlawful attempt to regulate interstate wholesale capacity prices and 
sales because the Standard Offer Capacity Agreements effectively set the price for capacity sold 
into the PJM market by participating generators.  Because Congress intended that only FERC 
acting pursuant to the Federal Power Act can regulate the price of interstate wholesale, including 
PJM’s capacity market prices, the court held that New Jersey’s LCAPP program was thus invalid 
under federal preemption doctrine.   

In PPL EnergyPlus, LLC v. Nazarian, the Fourth Circuit reached the same result, affirming a 
lower court judgment invalidating a Maryland Public Service Commission (Commission) order 
requiring three EDCs to enter into long-term agreements with a new generator which guaranteed 
the price the generator received for both capacity and energy sold in the PJM market.  The 
Fourth Circuit held that the program was preempted by FERC’s exclusive jurisdiction under the 
Federal Power Act over interstate wholesale rates, finding that the program “functionally” set the 
rate for capacity and energy sold in the PJM market which thus “effectively supplants” the 
market rate with an alternative rate set by the state.   

In both cases, the courts emphasized that their holdings were limited to state programs which 
intruded on FERC’s ratemaking authority by directly setting rates for interstate wholesale 
capacity and energy.  The Third Circuit noted that state regulation that may have only 
“incidental” or “indirect” effects on matters within FERC’s jurisdiction may not be preempted, 
citing to the states’ authority to determine the type of technology and location for new 
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generation.  Similarly, the Fourth Circuit noted that its decision did not reach direct subsidies or 
tax rebates provided by states to encourage generation which may have “indirect” effects on 
rates.  Thus, it can be anticipated that states may attempt to develop new programs to encourage 
new generation to help ensure reliability within their borders.  Appellees in both cases have filed 
writs of certiorari with the U.S. Supreme Court seeking review of the appeals courts’ decisions.  
Those petitions for review are pending as of the date of this memorandum.   

FERC is Overruled on Demand Response Regulations 

In 2011, the FERC adopted regulations to create incentives for the participation of “demand 
response resources” – i.e., consumers that can reduce consumption of electric energy from their 
expected levels in response to an increase in the price of electric energy – in the organized 
electric wholesale energy markets operated by regional transmission organizations (RTOs) and 
independent system operators (ISOs).  In 2014, the D.C. Circuit vacated the FERC’s demand 
response regulations on the grounds that they were beyond the scope of the agency’s statutory 
authority and because the court found that the FERC had acted arbitrarily and capriciously in 
adopting the regulations.   

The FERC’s regulations directed RTOs and ISOs to pay demand response resources, including 
aggregators of retail customers, the full locational marginal price (LMP), which is the marginal 
value of resources in each market typically used to compensate electric generators, in the day-
ahead and real-time energy markets.  Demand response resources would be entitled to the full 
LMP as an incentive only if they would reduce the market clearing price in the relevant energy 
markets.  The cost of payments to demand response resources to encourage reduced energy 
consumption would be subsidized by load-serving entities participating in the wholesale market.  
One FERC commissioner dissented from the orders adopting the demand response regulations. 

In Electric Power Supply Ass’n v. FERC, 753 F.3d 216 (D.C. Cir. 2014) (EPSA), a 2-1 panel 
vacated the FERC’s demand response regulations.  The court determined that the FERC lacked 
the statutory authority to regulate demand response resources that are retail electric consumers.  
Section 201 of the FPA grants the FERC jurisdiction over the regulation of sales for resale (i.e., 
wholesale sales) of energy in interstate commerce, while jurisdiction over “other sales of electric 
energy,” including retail sales of energy to end users, has been reserved to the states.  In EPSA, 
the court found that demand response was not properly characterized as a sale in the wholesale 
energy market but simply a decision not to participate in the retail energy market.  

The FERC attempted to justify its regulation of demand response resources through the effect 
that reduced consumption has on the wholesale market for energy.  Specifically, the FERC cited 
to its authority under Sections 205 and 206 of the FPA, which permit the FERC to regulate 
practices affecting the “rates” for wholesale sales of energy to ensure that such rates are “just and 
reasonable.”  The court recognized the direct link between the wholesale and retail energy 
markets and agreed with the FERC that demand response compensation affects the wholesale 
market.  However, the court rejected the FERC’s rationale for regulating demand response 
resources, which the court characterized as a retail function, simply because those resources 
affected the wholesale markets over which the FERC has jurisdiction.  The FERC’s reasoning, 
the D.C. Circuit claimed, had no limiting principle, and could permit the FERC to regulate any 
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number of areas, including the fuel, steel, and labor markets, merely because such markets affect 
the wholesale market for energy.  Rather, the court found that the FERC’s authority under FPA 
Sections 205 and 206 to regulate rules and regulations affecting wholesale energy markets was 
limited by FPA Section 201, which specifically reserved the regulation of retail sales to the 
states. 

The D.C. Circuit has stayed the effect of its decision in EPSA pending a decision by the U.S. 
Supreme Court on the petition for certiorari which the Solicitor General filed January 15, 2015.  
Given the magnitude of the effects of the D.C. Circuit’s decision on the ability of the FERC to 
regulate organized energy markets, review of the D.C. Circuit’s decision in EPSA by the 
Supreme Court may be forthcoming. 

Deliverability of Fuel Supply for Fossil-fired Electric Generators 

The industry saw an increased focus on fuel deliverability in 2014, including continued evolution 
of FERC’s natural gas-electric coordination studies, challenges to coal-by-rail delivery, and 
potential new safety requirements for pipeline hazardous liquids transportation.   

Natural Gas-Electric Coordination 

In advancement of its ongoing efforts to enhance reliability of the electric grid through better 
coordination of gas and electric supply, FERC issued a Notice of Proposed Rulemaking in 2014 
proposing changes to the standardized gas pipeline operating day (the “Gas Day”).  FERC’s rule 
proposes to better align the Gas Day with the electricity operating day and to increase the ability 
of gas purchasers to make intra-day changes to purchased capacity for the following day.  Key 
features of the rule are moving the start of the Gas Day earlier (from 9:00 a.m. to 4 a.m.) and 
moving the last nomination cycles later in the day, so that electric generators can respond to 
reductions or interruptions in the midst of the morning electric ramping period and can procure 
day-ahead natural gas supplies and transportation after the day-ahead electricity awards have 
cleared and while the day-ahead natural gas market is still highly liquid.   

The FERC staff is currently reviewing public comments on the proposal which, along with ISO 
and RTO responses to a set of FERC data requests, will help to inform FERC’s decision on a 
final rule.  Among other input, the North American Energy Standards Board (NAESB) proposed 
a set of consensus guidelines as an alternative to FERC’s approach.  While NAESB’s proposal 
does not include a new Gas Day start time and provides fewer intra-day nomination opportunities 
than FERC’s proposal, it includes FERC’s later timely nomination cycle. A final rule from 
FERC will likely be issued in 2015.  

When FERC completes the Gas Day rulemaking, it will have addressed two of the four primary 
areas FERC identified in 2013 for further study or rule development.  FERC addressed the first 
area in a 2013 rule that expressly authorized the day-to-day sharing of non-public, operational 
information between electric transmission operators and interstate natural gas pipelines.  FERC 
has yet to formally study or propose rules to address (1) the lack of alignment between firm and 
non-firm gas transportation products and electric market commitments, or (2) regional 
differences in resource mix, climate, scheduling, and other factors. 
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FERC staff’s final quarterly update of 2014 on regional and national gas-electric coordination 
activities highlighted ongoing efforts to study supply constraints, infrastructure investments, 
potential use of alternative fuel (oil), and benefits from coordinated gas and electricity planning 
processes.  The update also noted that RTOs and ISOs are taking steps to improve coordination 
efforts and to prepare for winter demands in light of the challenges of the polar vortex of the 
winter of 2014.  New approaches range from enhanced data collection and sharing (NYISO and 
PJM), enhanced communications with pipelines (PJM and MISO), and implementation of 
NAESB’s proposed Gas Day (SPP). 

Coal-by-Rail Delivery 

In a related development, reductions in rail deliveries of Powder River Basin coal to electric 
generating plants in the central U.S. spurred FERC staff to consider the relationship between the 
coal supply infrastructure and electricity markets.  Most recently, coal stockpiles have fallen as 
booming oil production in North Dakota and related rail improvement projects challenged 
railroads’ ability to meet coal transportation demands.  To date, some generators in MISO and 
SPP have raised prices to address the associated fuel restrictions.  Looking forward, however, the 
FERC staff currently does not expect that coal-supply disruptions will result in significant 
impacts except in cases of multiple unplanned outages or concurrent natural-gas supply 
disruptions.  While FERC lacks jurisdiction over railroad transportation of coal, the agency could 
take action to address electricity-market or reliability problems that result from coal-delivery 
disruptions.  

Regarding Crude-by-Rail Transportation Rulemaking 

On July 23, 2014, the Department of Transportation’s Pipeline and Hazardous Materials Safety 
Administration, or PHMSA, issued a Notice of Proposed Rulemaking that broadly described 
possible changes to the regulations for the transportation of crude oil and ethanol by rail.  The 
requirements, if implemented, could necessitate extensive retrofitting of existing railroad tank 
cars in a relatively short period, high standards for new construction of tank cars, or changes in 
the operation of trains transporting specified hazardous liquids, resulting in far-reaching and 
costly consequences for the fuel transportation industry.  Industries reliant on rail tank car 
transport, such as oil-fired electric generators, could be significantly affected as well.   

The proposed changes to PHMSA’s regulations focus on trains with 20 or more railroad tank 
cars carrying crude oil or ethanol.  PHMSA has identified these trains as “high-hazard flammable 
trains,” or HHFTs.  Possible areas for new regulation include the definition of HHFTs, requiring 
additional notification to State Emergency Response Commissions, limitations on routing of 
HHFTs, changes to classification and characterization of crude oil and mined liquids and gases, 
speed restrictions for HHFTs, alternative brake signal propagation systems, and new and retrofit 
tank car design standards.  The comment period for the rulemaking closed on September 30, 
2014, with several thousand comments filed with the agency.  A final rulemaking is expected in 
2015. 

FERC Establishes New Methodology for Determining Transmission Owners’ Return on 
Equity 
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On June 19, 2014, in Order No. 531,3 FERC adopted a new methodology for determining the rate 
of return on equity (ROE) for FERC-jurisdictional electric utilities and applied this new 
methodology in a complaint case involving the New England Transmission Owners (NETOs).  
FERC also set for hearing and settlement judge procedures five other complaints involving 
challenges to utility owners’ ROEs.  

The NETOs previously recovered their transmission revenue requirements through formula rates 
included in ISO New England’s Open Access Transmission Tariff.  The revenue requirements 
for certain services provided by the NETOs were calculated using the same single base ROE, 
which FERC approved in 2006, and consisted of an initial base ROE of 10.4 percent plus an 
upward adjustment of 74 basis points to account for changes in capital market conditions that 
occurred during the pendency of the original proceeding.   

On September 30, 2011, state utility regulators in New England filed a complaint with FERC 
alleging that, due to changing market conditions, the NETOs’ ROE of 11.14 percent had become 
unjust and unreasonable.  The complainants argued that, based on a discounted cash flow (DCF) 
analysis conducted by their expert witness, the just and reasonable ROE for the NETOs should 
not exceed 9.2 percent.   

Historically, FERC has applied different DCF methodologies in determining the ROE for public 
utilities, on one hand, and natural gas and oil pipelines, on the other.  The most fundamental 
difference is that the methodology applied to natural gas and oil pipelines (the two-step DCF 
methodology) considered growth projections in estimating a company’s cost of equity, whereas 
the methodology applied to public utilities considered only short-term growth projections.  In 
Order No. 531, FERC indicated that, based on a review of the two methodologies and the 
changes to the electric industry since FERC last considered its electric industry DCF policy, it 
would change its approach to determining the base return on equity for public utilities from a 
one-step DCF analysis to a two-step DCF analysis that accounts for long-term growth 
projections. 

Applying the two-step DCF policy to the facts of the NETO complaint, FERC selected a proxy 
group and identified a zone of reasonableness for determining the NETOs’ base ROE.  FERC’s 
DCF analysis produced a zone of reasonableness of 7.03 percent to 11.74 percent.  Based on the 
record evidence, FERC found it appropriate to place the NETOs’ base ROE halfway between the 
midpoint of the zone of reasonableness and the top of that zone, which resulted in an ROE of 
10.57 percent with a total or maximum ROE including incentives not to exceed 11.74 percent.  

Since issuance of Order No. 531, additional parties have filed complaints with FERC challenging 
the ROE collected in the rates of public utilities for electric transmission.  FERC also set for 
hearing a complaint challenging the ROE of certain transmission-owning members of the 
Midcontinent Independent System Operator, Inc. (MISO), with the resulting hearing currently 
pending at FERC.  In the interim, numerous MISO transmission owners and MISO submitted 
revisions to their Attachment O formula rate templates to implement a 50-basis point adder to the 
Commission-approved ROE for MISO transmission owners.  The FERC accepted this 
                                                 
3 Martha Coakley v. Bangor Hydro-Electric Co., Opinion No. 531, 147 FERC ¶ 61,234, order on reh’g, Opinion 
No. 531-A, 149 FERC ¶ 61,032 (2014). 
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application in January 2015, subject to the condition that the base ROE will be established by the 
outcome of the pending complaint proceeding.  Since that time, a coalition of municipalities has 
filed another complaint against numerous MISO transmission owners alleging that their base 
ROE is unjust and unreasonable and should be reduced.   

In addition, another MISO transmission owner, ITC Midwest LLC, which is an independent 
transmission company, filed separately in January 2015, requesting an additional 100-basis point 
adder to its authorized ROE.  FERC has granted this adder in the past to ITC Midwest and other 
similarly situated companies upon finding that the independent transmission business model 
responds more rapidly and precisely to market signals and also that ROE incentives of this type 
were necessary and appropriate to encourage formation of such companies and new investment 
in transmission infrastructure.  In an order issued March 31, 2015, FERC found the 100-basis 
points to be excessive for an independent transmission adder for ITC Midwest at this time, 
concluding instead that a 50-basis point adder would be appropriate, taking into account the 
interests of consumers and the applicants and current market conditions.  Two Commissioners 
dissented from this decision, arguing that (1) the FERC had acted without an adequate record to 
support its decision to reduce the applicable adder from 100 to 50-basis points; and (2) the order 
sends the wrong message to the market at a time when new investment in transmission is needed 
to respond to policy initiatives such as the Commission’s Order No. 1000 and the EPA’s Clean 
Power Plan.  It will be interesting to see whether this order prompts new complaints in coming 
months from transmission customers seeking to reduce the 100-basis point adders currently part 
of the rates of other independent transmission companies.  

ERCOT 

In Texas, a protracted debate over resource adequacy and whether to implement some form of 
capacity market came to a standstill.  Since a record cold snap in February 2011 and record heat 
that same summer, a vigorous debate had taken place on whether to retain the energy-only design 
of the ERCOT market or shift to some form of capacity market. In a market with no capacity 
payments, adequate scarcity pricing is key to attracting sufficient generation investment.  
Recognizing that a complete market overhaul could take several years, and concerned by 
projections of rapidly shrinking reserve margins, the PUCT took steps in 2012 to improve 
scarcity pricing signals in the existing energy-only market.  In June 2012, the Commission 
temporarily raised the ERCOT price cap from $3,000/MW to $4,500/MW; and in October 2012, 
the Commission voted to permanently increase the cap to $5,000/MW in June 2013, $7,500/MW 
in June 2014, and $9,000/MW in June 2015. Nevertheless, numerous parties continued to press 
for a more fundamental structural change in the market. 

However, following two relatively mild summers in 2013 and 2014, the impetus to pursue a 
fundamental market change fizzled. At the beginning of this year, in a report to the recently-
convened, biannual Texas Legislature, the PUCT concluded that “[r]evised forecasts produced 
by the grid operator suggest that the Texas energy-only market is healthy.”  It seems unlikely to 
us that the PUC will take up the capacity market issue in 2015. 
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Two issues that surfaced in 2014 and will likely continue to receive attention in 2015 are the 
PUCT’s attitude toward wind generation and a debate over whether to address load growth in the 
Houston area through increased transmission or increased generation. 

The amount of new wind generation installed in the U.S. in 2014 was more than four times that 
seen in 2013, as wind developers rushed to take advantage of the expiring production tax credit.  
That growth was led by Texas, where more than 1,100 MW of new wind capacity was installed 
in 2014. In the midst of the heightened wind activity, PUC Chairman Donna Nelson sent a 
memorandum to her fellow commissioners at the end of May complaining that the federal PTC 
was creating reliability issues for ERCOT.  “As wind installations continue and wind capacity in 
our market becomes a larger percentage of ERCOT capacity, not because it makes sense from an 
economic standpoint but because investment is driven by a federal government subsidy, our 
market faces the very real possibility of losing base load generation,” Chairman Nelson wrote.  
At her urging, the PUC voted in June 2014 to open a new project “to explore the costs of system 
upgrades, the costs to maintain and operate the current system, and the allocation of those costs 
specifically related to renewable resources.” The new project was opened in early July, and in 
August Commission staff issued a set of questions for consideration at a workshop to be held at 
the PUC at the end of October.  Comments were filed by a number of parties in September and 
the workshop was held as scheduled on October 30th. Most commenters either took no position 
on the issue of direct cost assignment or opposed the idea.  No further activity took place in 
2014. We anticipate further attention to this issue in 2015. 

In April 2104, the ERCOT Board of Directors voted to endorse a new transmission project to 
increase the capacity to import power into the Houston area and deemed the project critical for 
reliability.  In May 2014, NRG and Calpine challenged ERCOT’s decision at the PUC, arguing 
that ERCOT had ignored its own protocols in determining the need for the new line. In 
November, the PUC rejected the challenge by NRG and Calpine, finding that ERCOT had 
followed the proper procedures. At the same time, however, the PUC voted to open a new 
rulemaking project to review the transmission planning process at ERCOT.  That rulemaking is 
expected to proceed in 2015 and may become a forum for further debate over whether to rely on 
new transmission or new generation to address load growth.   

CFTC 

The Commodity Futures Trading Commission (CFTC) has implemented several requirements 
under the Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank Act), 
including transactional reporting requirements, which became effective in 2013, recordkeeping 
obligations, as well as central clearing requirements with respect to certain swaps.  These 
clearing requirements are currently limited to specified interest rate and credit default swaps and 
do not yet extend to energy-related derivatives.  Parties that enter into the affected swaps for 
purposes of hedging risk may elect the “end-user” exception to the clearing requirement.  End-
users may claim the exception by filing an annual certification with a swap data repository, 
including a board resolution authorizing the company to enter into non-cleared swaps. 

The CFTC also has issued guidance on the extra-territorial application of its Dodd-Frank rules, 
explaining that it will regulate swaps involving non-U.S. subsidiaries of U.S. entities, as well as 
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non-U.S. entities that either guarantee the swap-related obligations of their U.S. affiliates or that 
enter into swaps for the purpose of hedging the risks of their U.S. affiliates.  The Securities 
Industry and Financial Markets Association, the International Swaps and Derivatives Association 
and the Institute of International Bankers filed a lawsuit challenging the CFTC’s cross-border 
application of its regulations. The United States District Court for the District of Columbia 
rejected the challenge, holding that the CFTC’s cross-border guidance does not “purport to carry 
the force of law” and is, therefore, not a “final agency action” subject to judicial review under 
the Administrative Procedure Act.  According to the court, because the cross-border guidance is 
not a rulemaking, it “is binding on neither the CFTC nor swaps market participants.”  
Nevertheless, the court noted, if entities engaging in potentially regulated swaps act contrary to 
the CFTC’s policy guidance, they may be required to defend themselves from administrative 
action by the agency under the CFTC’s general extraterritorial authority granted under the Dodd-
Frank Act.  Entities entering into swaps outside the United States that nevertheless have some 
connection to the U.S., such as a guarantee provided by a U.S. person to one of the swap parties 
or a back-to-back swap involving a U.S. affiliate, will be faced with the decision of whether to 
comply with the CFTC’s Cross-Border Guidance, even though the agency has not provided 
binding rules as to when those requirements apply.  The District Court’s decision indicates that 
the CFTC likely will not face a high hurdle in justifying extending its regulations to non-U.S. 
swaps with a connection to the U.S., and that a cautious swap participant will treat the cross-
border guidance as a strong indication of the way the CFTC will apply its regulations in a 
specific case. 

The CFTC previously announced that it generally will not regulate physical commodity 
transactions that contain embedded volumetric optionality where the optionality cannot be 
severed and marketed separately from the transaction, both parties are commercial parties and 
intend to settle the transaction physically, and the exercise or non-exercise of the option is based 
primarily on physical factors or regulatory requirements outside the control of the parties.  In 
November 2014, the CFTC proposed to clarify that the parties’ intentions should be evaluated at 
the time of contracting rather than each time the option is exercised, and that the optionality need 
not be entirely “outside the control of the parties” so long as the optionality is primarily intended 
to address potential variability in a party’s supply of or demand for the commodity.  This 
recognizes that the parties can have some role in deciding whether to exercise the optionality, so 
long as that decision is not driven by addressing price risk.  Where parties to an option do not 
satisfy these factors, the CFTC has announced that it will more lightly regulate commodity trade 
options in which the parties intend that, if exercised, the option will be physically settled.  Trade 
options between non-swap dealers need only be reported on an annual basis (on March 1) rather 
than a transaction-by-transaction basis. 

The CFTC experienced a nearly complete turnover in 2014.  In June 2014, Chairman Timothy 
Massad and Sharon Bowen, both Democrats, and Christopher Giancarlo, a Republican, were 
sworn in as Commissioners, joining Mark Wetjen, whose term began in 2011 and had been 
acting as Chairman. 
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Game Changing Energy Reform in Mexico 

At the end of December 2013, Mexico enacted amendments to the Mexican Constitution (the 
“Energy Reforms”) that ended the state-owned monopolies of Petróleos Mexicanos (“Pemex”) 
and Comisión Federal de Electricidad (“CFE”).  Over the first half of 2014, the Mexican 
Congress developed the necessary legislation for the implementation of the Energy Reforms and, 
by August 2014, nine new laws were enacted and twelve existing ones were amended.   As a 
result, Mexico has now established a new legal and commercial framework for its energy sector 
which allows: 

 private parties to enter into exploration and production licenses and production-sharing 
contracts, as well as profit-sharing and service agreements and other such arrangements, 
with Mexico’s Energy Ministry, (collectively, “E&P Contracts”), the awarding of which 
will be through public bid processes conducted by Mexico’s National Hydrocarbons 
Commission (“CNH”); however, “concession” agreements remain prohibited as in situ 
hydrocarbons remain the property of Mexico;  

 private sector investors to book the oil and gas reserves associated with such agreements 
under the U.S. Securities and Exchange Commission’s “economic interest” methodology;  

 Pemex to enter into joint venture/farm-in agreements with private sector entities;  

 direct private investment in Mexico’s midstream and downstream oil and gas sectors;  

 for the creation of a new regulatory agency, the National Center of Natural Gas Control 
which will oversee the operation of the national pipeline network currently operated by 
Pemex;  

 for the creation of a wholesale power generation market with the National Energy 
Control Center acting as the system operator independently of the CFE;  

 for the creation of a new regulatory agency, the National Agency for Industrial Safety 
and Environmental Protection which will be independent of the Ministry of Environment 
and Natural Resources and which will serve the purpose of regulating industrial, 
operational safety and environmental matters; and  

 for the establishment of a sovereign Mexican oil fund, which will be administered by 
Mexico’s central bank.  

In addition to the legislation, two other critical elements of the Energy Reforms was the 
implementation of “Round Zero” and “Round One”.  In August 2014, Mexico implemented 
“Round Zero”, pursuant to which Mexico’s Energy Ministry granted Pemex the legal rights to 
explore and produce from oil and gas fields that constitute approximately (1) 83% of Mexico’s 
proved and probable reserves and (2) 21% of its prospective resources (Pemex had originally 
requested that it be permitted to retain 31% of Mexico’s prospective resources).  As noted above, 
the Energy Reforms contemplate that Pemex may seek joint venture/farm-in arrangements with 
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private parties with respect to these Round Zero allocations.  However, any such arrangements 
will be awarded only through public bid processes conducted by CNH. 

At the end of the year, in December 2014, the CNH kicked off the “Round One” bid process for 
E&P Contracts for certain shallow water fields.  According to prior public announcements, the 
CNH intends to launch similar bid processes through the remainder of 2015 for fields involving 
heavy oil, unconventionals, onshore and deepwater.  In total, Mexican officials had hoped that 
Round One would offer 109 blocks for exploration and 60 blocks for production across the 
country.  However, given the recent downward trends in commodity prices, the potential exists 
for a lower level of industry participation than had been anticipated and, indeed, Mexican 
officials have also acknowledged this reality and have indicated that they may scale back the 
scope of their contemplated bid round processes in 2015.  Yet regardless of the near-term trends 
in oil and gas prices, Mexico remains a transformed energy market that should prove appealing 
to foreign investors and new participants.   

Conclusion 

Looking forward, we expect 2015 to be a favorable year for deal activity.  Interest rates may rise 
modestly, but anything short of a major spike in rates should not dampen activity significantly.  
Among regulated companies, we expect consolidation to continue at a pace of somewhere 
between two and six major transactions per year.  Thermal power plants will continue to change 
hands, and there is at least one company that has stated publicly that it is considering divestiture 
of a major merchant portfolio.  There also will be some activity resulting from FERC mandated 
divestitures such as those agreed to by Talen.  We also expect consolidation to continue among 
MLPs and other midstream companies.  The build-out of new gas infrastructure is not over, so 
there will be activity in this sector for some time to come.  There also are likely to be additional 
transactions involving sales of midstream assets from taxable entities to pass-through entities like 
MLPs.  In the renewable sector, yieldcos will continue to be a major factor as they bid 
aggressively for suitable assets to maintain their project pipelines.  One wildcard in the mix is 
what will happen to oil prices during the year.  We already have seen the effects of low oil prices 
on certain sectors of the market - E&P MLPs being one example.  If prices stay low for a 
sustained period, we also may see an increase in distressed transactions and restructurings.  
However things play out, it is sure to be an interesting year. 


