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From the Editor

Trending Topics

Preventing sexual harassment in the workplace has been on the 
minds of many employers in recent months. This issue of Employee 

Relations Law Journal begins with an article on a recent court decision 
in a sexual harassment case that is a cautionary tale for employers. We 
also have articles on monitoring employees through GPS, employer 
social media mistakes, corporate agreements not to recruit employees 
from competitors, and much more!

SEXUAL HARASSMENT

In our lead article, “Second Circuit Decision in Sexual Harassment Case 
Shows Heightened Risk for Health Care Employers,” Frank C. Morris, Jr., 
Jonathan K. Hoerner, and Katherine Smith, attorneys at Epstein Becker 
& Green, P.C., discuss a recent U.S. Court of Appeals for the Second 
Circuit decision upholding a jury verdict awarding a plaintiff damages 
after finding that she was subject to a hostile work environment where 
she was repeatedly sexually harassed by a co-worker.  

MONITORING EMPLOYEES 

Employers using GPS technology to track their employees’ loca-
tions and activity can help improve a company’s efficiency and ensure 
compliance with labor and safety laws. However, important legal 
and employee privacy issues also are implicated. In our next article, 
“Monitoring Employees Through GPS Technology: What Is Legal and 
What Are Best Practices?,” Elizabeth Austermuehle, an attorney at 
Greensfelder, Hemker & Gale, P.C., encourages employers to take steps 
to ensure that GPS monitoring activities do not violate applicable laws 
or employees’ trust.

SOCIAL MEDIA MISTAKES 

While social media based discipline is an issue for employers, 
there are a number of other social media related issues that employ-
ers should be aware of. In her article, “Five Common Employer Social 
Media Mistakes and How to Avoid Them,” Sara H. Jodka, of counsel at 
Dickinson Wright PLLC, addresses five mistakes, starting with the most 
familiar and common offender, social media discipline.
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NON-RECRUIT AGREEMENTS

The Department of Justice Antitrust Division’s chief antitrust enforcer, 
Makan Delrahim, has said the Division is investigating and plans to pur-
sue criminal actions against employers that have agreed not to hire each 
other’s employees. Anna M. Konradi and Kathy L. Osborn, attorneys at 
Faegre Baker Daniels LLP, explore the issue in their article, “Corporate 
Agreements Not to Recruit Employees from Competitors Could Lead to 
Criminal Actions, Per DOJ Antitrust Chief.”

UNPAID INTERNS

The Department of Labor has revised its guidance on unpaid intern-
ship programs at “for-profit” businesses. In our next article, “U.S. 
Department of Labor Issues New Guidance on Unpaid Interns,” Michael 
Goettig and Laura Sack, attorneys at Davis Wright Tremaine LLP, explain 
the new guidance and encourage businesses to review their internship 
programs to ensure that the interns are the primary beneficiaries of the 
experience.  

NLRB SCORES

The National Labor Relations Board has issued four 3-2 decisions—all 
with the Board’s three Republicans in the majority and its two Democrats 
relegated to strident dissents. The outgoing Chairman scored quickly 
and decisively, reversing four of the Board’s most-disliked (by busi-
nesses) precedents. Derek G. Barella, a partner at Winston & Strawn LLP 
discusses the decisions in his article, “Hat Trick + 1: NLRB Scores Four 
Times for Employers as Time Expires on Chairman Miscimarra’s Term 
of Office.”

MISSING PARTICIPANTS PROGRAM 

In our next article, “PBGC Expands Missing Participants Program to 
Include Terminated 401(k) Plans,” Mark A. Bodron and Gabriela Alvarez, 
attorneys at Baker Botts L.L.P., explain the Pension Benefit Guarantee 
Corporation’s final rule that expands its Missing Participants Program to 
include 401(k) and other tax-qualified defined contribution plans, multi-
employer pension plans, and small professional service employer plans 
that terminate on or after January 1, 2018. 
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CALIFORNIA WAGE AND HOUR LAW

Aaron N. Colby, Janet Grumer, and Judith Droz Keyes, attorneys at 
Davis Wright Tremaine LLP, contributed an article titled “Commonly 
Overlooked and Misunderstood Aspects of California Wage and Hour 
Law,” in which they highlight important areas of California’s wage and 
hour laws.

CALL-IN PAY

In our next article, “NYSDOL Proposes Regulations Enhancing an 
Employee’s Entitlement to Call-In Pay,” Roy P. Salins and Kaitlyn E. 
Fallon, attorneys at Davis Wright Tremaine LLP, explain the New York 
State Department of Labor’s proposed regulations revising the “call-
in” pay requirements of the Minimum Wage Order for Miscellaneous 
Industries and Occupations.

INCIVILITY AND DISCRIMINATION IN THE WORKPLACE

Using legal, sociological, psychological, and organizational develop-
ment lenses, this multi-part article, “Why I Feel Like a Fish Out of Water, 
or, Monachopsis,” by Steven J. Greenblatt, a lecturer at Pennsylvania State 
University School of Labor and Employment Relations and an attorney, 
examines the actual adverse experiences of those vulnerable employees, 
and proven as well as innovative ways to ameliorate them, particularly 
when they theoretically do not rise to the level of cognizable discrimi-
nation. In the first part of the article, which appeared in the Winter 
2017 issue of Employee Relations Law Journal, the author surveyed 
the significance of work to Americans and how the workplace experi-
ence can be transformed by its tribulations.  Implicit bias – favoring 
something over another without cognitive awareness – was examined, 
as well as its impact on targets, notably a feeling of being an outsider, 
and stereotype threat.  The second part of the article, which appeared 
in the Spring 2018 issue of Employee Relations Law Journal provided a 
personal example of stereotype threat to highlight outgroup members’ 
routine experiences, and discussed other aggravating influences on the 
workplace experience – veiled and overt discrimination. This third part 
of the article explores the prime import of perceptions of discrimination. 
The final part of the article, which will appear in an upcoming issue 
of Employee Relations Law Journal, will recommend methods to curate 
the workplace experience short of litigation and provide more dignity 
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and higher performance for individuals and organizations in which they 
work.  

AND MUCH MORE…

In addition, this issue contains our “Employee Benefits” column by 
Mark E. Bokert and Alan Hahn, our “ERISA Litigation” by Craig C. Martin 
and Amanda S. Amert, and our “Split Circuits” column by Howard S. 
Lavin and Elizabeth E. DiMichele. We also have a “From the Courts” 
column by Ian S. Linker, and a “New Benefits” column by Lori Welding 
Jones.

Enjoy the issue!

Steven A. Meyerowitz
Editor-in-Chief
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Second Circuit Decision in Sexual 
Harassment Case Shows Heightened Risk 

for Health Care Employers

Frank C. Morris, Jr., Jonathan K. Hoerner, and Katherine Smith

The authors of this article discuss a recent U.S. Court of Appeals for the Second Circuit 
decision upholding a jury verdict awarding a plaintiff damages after finding that 
she was subject to a hostile work environment where she was repeatedly sexually 
harassed by a coworker.

Health care employers should be aware that a recent holding 
from the U.S. Court of Appeals for the Second Circuit may indi-

cate that courts and juries are beginning to weigh in on the dramatic 
sexual harassment developments, such as the #MeToo and #Time’sUp 
movements addressing workplace harassment, by holding employ-
ers to heightened standards, including as to “last chance” agreements. 
In MacCluskey v. University of Connecticut Health Center1 (MacCluskey), 
the Second Circuit upheld a jury verdict awarding plaintiff Mindy 
MacCluskey $125,000 in damages after finding that she was subject 
to a hostile work environment where she was repeatedly sexually 
harassed by a coworker, dentist Michael Young, who was subject to 
a last-chance agreement from 10 years earlier. The bottom line in 
the MacCluskey holding is that it is not enough for employers to merely 
maintain a policy prohibiting sexual harassment, they must also take 
reasonable care to enforce the policy.

BACKGROUND OF THE MACCLUSKEY CASE

MacCluskey began working as a dental assistant for the University 
of Connecticut Health Center (UCHC) in 2008. Both MacCluskey and 
Young were supervised by Dr. Alexis Gendell, making them cowork-
ers despite MacCluskey’s assistant role. In mid-2009, approximately 
six months after they began working together, Young allegedly began 

Frank C. Morris, Jr., is a member of the firm in the Litigation and Employee 
Benefits practices, in the Washington, D.C., office of Epstein Becker & 
Green, P.C., where he co-chairs the firm’s ADA and Public Accommodations 
Group. Jonathan K. Hoerner is an associate in the firm’s Health Care and 
Life Sciences practice. Katherine Smith is an associate in the Employment, 
Labor & Workforce Management practice at the firm. The authors may 
be contacted at fmorris@ebglaw.com, jhoerner@ebglaw.com, and kcsmith@
ebglaw.com, respectively.
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Second Circuit Decision

invading MacCluskey’s personal space and speaking to her in a man-
ner that she described as “creepy” and “weird.” He complimented her 
“young and beautiful” appearance, noted his surprise to learn that she 
had had multiple children, and asked personal questions that made her 
feel uncomfortable, including about her relationship with her children’s 
father and whether “anybody had ever cheated.”

MacCluskey reported her discomfort to a coworker and a union rep-
resentative. When Dr. Gendell, the supervisor, subsequently spoke to 
MacCluskey about the situation,2 MacCluskey responded “there is a situ-
ation and I’m all set. It is under control.” Dr. Gendell allegedly did not 
follow up, and UCHC took no further action until February 2011, when 
the harassment escalated.3 At that time, MacCluskey reported to her new 
supervisor that Young had put his hand under her shirt. Young was 
placed on paid administrative leave during UCHC’s investigation, later 
choosing to resign rather than be fired after the investigation concluded.

MacCluskey sued UCHC on September 25, 2013, claiming gender dis-
crimination and a hostile work environment under Title VII of the Civil 
Rights Act of 1964. A jury found in her favor on March 30, 2017, award-
ing her $200,000, which the court later reduced to $125,000.

DISTINGUISHING FACTS

On appeal, the Second Circuit upheld the trial court’s verdict, finding 
that UCHC “knew, or in the exercise of reasonable care should have 
known, about the harassment but failed to take appropriate action.” 
However, several notable elements distinguish this case from many other 
harassment cases.

Young’s History of Harassment and Last-Chance 
Agreement

The Second Circuit noted the fact that Young had been disciplined by 
UCHC for sexually harassing another dental assistant in 2000 and was 
thereafter subject to a last-chance agreement with a termination clause 
upon “any future instances of unsolicited flirtatious letters or comments 
to any employee, or any behavior similar to this.” Despite this agreement, 
however, MacCluskey also introduced evidence suggesting that UCHC 
paid little, if any, attention to the agreement after its inception. Young’s 
subsequent supervisors, including Dr. Gendell, were not informed of 
the harassment complaint against Young or the last-chance agreement, 
and, in alleged violation of UCHC’s own policy, Young received no extra 
attention, monitoring, or training as a result of the 2000 complaint and 
last-chance agreement. Furthermore, several of the basic, mandatory-
for-all-employee trainings Young reportedly completed in the years 
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following the 2000 complaint were self-administered, and their comple-
tion could not be verified.

Timing of Misconduct and Last-Chance Agreement

Nearly 10 years passed between the initial harassment complaints 
levied against Young by the other dental assistant and his resignation 
following the investigation into his conduct toward MacCluskey. No 
evidence presented at trial suggested that the last-chance agreement 
was ever terminated. No additional incidents were identified during that 
time, which may have been due, in part, to the fact that his supervisors 
seemingly were unaware of the agreement. Despite the 10-year gap, the 
Second Circuit nonetheless appears to have evaluated UCHC’s actions 
(and inactions) against a heightened standard.

WHAT HEALTH CARE EMPLOYERS SHOULD DO NOW

The Second Circuit’s holding may indicate a tendency to hold employ-
ers to a higher standard in light of the current cultural reckoning with 
sexual harassment and assault.

Therefore, employers should be:

1) Vigilant in Preventing Harassment and Documenting 
Misconduct to Avoid Repeat Offenses

Effective prevention does not necessarily mean canceling the annual 
holiday party or all other social activities. It does, however, require pro-
active measures, such as providing appropriate training that employees 
and management take seriously due to the strong and visible support 
of the most senior levels of management. Documentation of the training 
and attendance is also strongly advised.

Additionally, employers should offer and promote ways for employ-
ees to report when they experience or witness harassment, mandate and 
enforce strict documentation procedures, and foster internal communi-
cations between managers to maintain the integrity and significance of 
behavioral issue records.

It almost goes without saying that an employer’s sexual harassment 
policies and complaint procedures must zealously assure that there is 
no retaliation for bona fide complaints or reports. Employers need not 
abandon the use of last-chance agreements when they are warranted. 
Employers must be mindful that the implementation of “zero tolerance” 
policies may limit their flexibility in being able to offer last-chance 
agreements. Further, an employer that elects to implement a last-chance 



Vol. 44, No. 1, Summer 2018 8 Employee Relations Law Journal

Second Circuit Decision

agreement must be aware that it might incur a heightened responsibil-
ity for monitoring the subject employee and enforcing the terms of 
the agreement, perhaps indefinitely, if it is not formally terminated at 
an appropriate point in time if the employee has demonstrated full 
compliance.

2) Sensitive to Employee Complaints and Risky Situations

Isolated work environments, like Young and MacCluskey’s, where 
employees are not regularly visited by supervisors, create additional 
risks for employers. Had UCHC more closely monitored Young, it may 
have discovered the harassment or more plausibly asserted that the 
harassment was not discoverable despite UCHC’s exercise of “reason-
able care.” Employers also should be mindful that employees may be 
reluctant to make formal reports, particularly when harassment is pri-
marily verbal and the employee has other concerns to consider, such as 
the need to provide for a family, be close to home for childcare, or for 
transportation purposes. Supervisors have a duty to report potential mis-
conduct, regardless of whether the employee does not want to pursue 
a complaint or investigation. Employers should be alert to any signs of 
harassment and not exclusively rely on formal reports to identify harass-
ment in the workplace, given the present environment.

3) Prompt in Investigating Alleged Misconduct and Redressing 
Substantiated Misconduct Allegations

It is not enough to merely maintain a policy prohibiting sexual harass-
ment. As the Second Circuit noted in MacCluskey, employers also must 
take reasonable care to enforce the policy.

4) Unwilling to Overlook or Downplay Misconduct of “Top 
Performers,” and Intolerant of Harassment-correlated 
Behaviors, like Bullying

The #MeToo and #Time’sUp movements have highlighted that some 
employers may have considered an employee’s (monetary) value to the 
company in the calculus of determining how the employer addresses 
misbehavior. Employers clearly should demonstrate that workplace 
behavioral standards apply to all employees equally. Additionally, 
according to a group of former members of the U.S. Department of 
Labor’s Whistleblower Protection Advisory Committee, employers 
should ensure that “informal norms do not tacitly condone inappropriate 
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behavior.”4 Preventing workplace sexual or other harassment and bully-
ing must be a top priority for employers in 2018.

NOTES

1.  MacCluskey v. Univ. of Conn. Health Ctr., 17-0807-cv, 2017 U.S. App. LEXIS 26218, at 
*11 (2d Cir. Dec. 19, 2017).

2.  The parties disputed the nature of this conversation: MacCluskey claimed the con-
versation “took place in the hallway, where others were present, and . . . she felt ‘embar-
rassed’ and ‘uncomfortable’”; Gendell claimed that she “summoned Ms. MacCluskey to 
her office, where the conversation was held in private.”

3.  Among other behaviors, Young allegedly asked MacCluskey to model lingerie for 
him, told her that he had helped her get the job and that she “owed him,” stood in the 
doorway silently for sustained periods watching while she worked, and sent a Valentine’s 
Day gift to her (undisclosed) home address. MacCluskey also testified that if she asked 
or told him to stop, that would at times only make him more persistent in his actions.

4.  Jonathan Brock, Billie Pirner Garde & Marcia Narine Weldon, Opinion, What Exactly 
Is Zero Tolerance on Sexual Harassment?, Boston Globe, Jan. 2, 2018, https://www.boston-
globe.com/opinion/2018/01/02/what-exactly-zero-tolerance-sexual-harassment/3mKqMj
zMDll3UZqgWoXu7N/story.html. 

https://www.bostonglobe.com/opinion/2018/01/02/what-exactly-zero-tolerance-sexual-harassment/3mKqMjzMDll3UZqgWoXu7N/story.html
https://www.bostonglobe.com/opinion/2018/01/02/what-exactly-zero-tolerance-sexual-harassment/3mKqMjzMDll3UZqgWoXu7N/story.html
https://www.bostonglobe.com/opinion/2018/01/02/what-exactly-zero-tolerance-sexual-harassment/3mKqMjzMDll3UZqgWoXu7N/story.html


Vol. 44, No. 1, Summer 2018 10 Employee Relations Law Journal

Monitoring Employees Through GPS 
Technology: What Is Legal and What Are 

Best Practices?

Elizabeth Austermuehle

Employers that use GPS technology to track their employees’ locations and activity 
can help improve a company’s efficiency and ensure compliance with labor and 
safety laws, however, important legal and employee privacy issues also are impli-
cated. Employers are encouraged to take steps to ensure that GPS monitoring activi-
ties do not violate applicable laws or employees’ trust.

With the rise in global positioning system (GPS) technology, employ-
ers have unprecedented access to their employees’ whereabouts. 

For several years, employers have been able to track their field or 
mobile employees’ locations through GPS devices in vehicles. With more 
recent technology, employers are able to track locations through apps 
in employees’ smartphones. Some of those apps are for the explicit pur-
pose of tracking employees’ locations, but others include GPS tracking 
as a secondary function, and the GPS tracking may not be immediately 
apparent. While GPS tracking can have many benefits, it also presents 
risks employers need to understand so they can evaluate whether the 
potential benefits outweigh the significant risks.

Tracking employees’ locations and activity through GPS can have 
many benefits for a business, including:

• Fostering increased efficiency through streamlined travel for 
delivery or other mobile employees; 

• Monitoring overtime and compliance with labor laws; 

• Ensuring compliance with safety regulations by confirming 
that employees are not speeding or otherwise violating traffic 
laws; and 

• Verifying that time records are accurate, company policies are 
followed, and employees are engaging in safe behavior.

Elizabeth Austermuehle is an attorney in the Chicago office of Greensfelder, 
Hemker & Gale, P.C. She focuses her practice on employment and labor 
matters, environmental litigation in federal and state courts, and represent-
ing companies and individuals dealing with various government agencies 
including the Department of Justice. She may be reached at eausterm-
uehle@greensfelder.com.



Employee Relations Law Journal 11 Vol. 44, No. 1, Summer 2018

Monitoring Employees Through GPS Technology

Moreover, if an employee is suspected of wrongdoing, an employer 
can use GPS tracking as part of its internal investigation of the employee.

However, before an employer begins using GPS to monitor employ-
ees, it should consider the related legal ramifications and employee 
privacy issues. Employers also should implement best practices for com-
plying with the law and ensuring that employee trust is not breached.

TRACKING EMPLOYEES THROUGH GPS IN VEHICLES 

Before an employer decides to track its employees through GPS 
installed in a vehicle, it should consider several factors. First, an 
employer should consider any state laws applicable to GPS tracking of 
individuals. For example, an Illinois statute enacted in 2014 makes it a 
criminal misdemeanor to use GPS tracking to monitor the location of a 
vehicle without the vehicle owner’s consent, unless the tracking is law-
fully done by a law enforcement agency.1 

An employer does not violate this law by tracking the location of a 
company-owned vehicle used by its employees, because the employer 
(the vehicle’s owner) consents to the tracking. However, an employer 
is not permitted to install a GPS tracking device in an employee-owned 
vehicle without the employee’s consent. Other states, including California, 
Connecticut, Delaware, and Texas, also have laws that specifically apply 
to GPS tracking. For example, in California it is a misdemeanor and/or 
ground for revocation of a business license to “use an electronic track-
ing device to determine the location or movement of a person.”2 But, 
like the Illinois law, the California statute explicitly states that it does not 
apply when the registered owner of a vehicle has consented to the use 
of the electronic tracking device with respect to that vehicle.3 

Second, an employer should consider state tort laws that it may vio-
late if it tracks employees without their knowledge or consent, such as 
invasion of privacy. Several courts have held that where an employer 
attaches a GPS tracking device to an employer-owned vehicle, an 
employee driving that vehicle is not able to state a claim for invasion of 
privacy when the employer tracks the whereabouts of the vehicle.4 These 
cases align with the Illinois and California statutes, which allow employ-
ers to install GPS tracking devices in vehicles owned by the business. 
But one thing an employer may consider is giving notice to employees 
that it might use GPS monitoring in connection with employee use of 
company equipment, including vehicles.

The law is less clear, however, when an employer decides to track 
employees who use their personal vehicles for company business. For 
example, a New York state court held that installing a GPS device on 
a vehicle personally owned by a state employee suspected of falsify-
ing time records was an unreasonable search.5 The court found that if 
the state had monitored the employee only during business hours, the 
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search would have likely been lawful, but because the state monitored 
the employee during and after work hours, the entire search was unrea-
sonable and unconstitutional. On the other hand, courts have found that 
taxi drivers in New York City did not have an expectation of privacy in 
GPS data gathered from a tracking system that state regulatory authori-
ties required to be installed in all cabs, even though the taxi drivers 
personally owned their vehicles.6 

TRACKING EMPLOYEES THROUGH GPS ON 
SMARTPHONE APPS 

There is less clarity in the law when it comes to tracking employees’ 
locations through smartphones. Many apps have the ability to track the 
location of a smartphone through GPS. For some apps, GPS tracking is 
the primary function, however, for other apps, GPS tracking is a second-
ary function and may operate in the background of the app without the 
user being fully aware of the extent of tracking taking place. Employers 
should keep in mind the following considerations before deciding to 
require employees to install such apps on their phones. 

First, employers should be aware of any applicable state laws that 
prohibit after hours monitoring of employees. For example, the Illinois 
Personnel Record Review Act7 prohibits employers from gathering or 
maintaining records of an employee’s “associations, political activities, 
publications, communications or nonemployment activities, unless the 
employee submits the information in writing or authorizes the employer 
in writing to keep or gather the information.”8 A GPS-enabled time track-
ing application that an employer requires an employee to install on the 
employee’s phone could violate this law if the employee does not con-
sent to the GPS aspect of an app in writing. Other states have similar 
laws, with varying levels of stringency.   

Second, employers also should keep in mind common law tort claims, 
such as invasion of privacy, which could result if an employee learns his 
or her location has been tracked without consent. To establish an inva-
sion of privacy, a plaintiff typically must establish that:

(1) an unauthorized intrusion into the plaintiff’s privacy took 
place; 

(2) the intrusion would be highly offensive or objectionable to a 
reasonable person; 

(3) the matter intruded on was private; and 

(4) the intrusion caused anguish and suffering. 

Monitoring Employees Through GPS Technology
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An employer that tracks its employees’ whereabouts after work hours 
and without the employees’ knowledge or consent may be found liable 
for committing an invasion of privacy under certain circumstances. 
However, given the pervasiveness of apps for which the default is 
to track the user’s location through GPS (for example, Facebook, 
Instagram, Google Maps, among many others), a plaintiff may have dif-
ficulty establishing that a time tracking app that does the same thing 
is “highly offensive or objectionable” and/or intrudes upon a “private” 
matter in the first place.  

Nonetheless, such tracking may still expose employers to litigation. 
In May 2015, a woman sued her employer after she was terminated for 
uninstalling a GPS tracking app from a company-issued smartphone.9 In 
this case, the plaintiff alleged that the employer required employees to 
leave their smartphones turned on at all times, and the employer alleg-
edly told employees it would monitor their off-duty activity. Eventually, 
the plaintiff was terminated after she disabled the GPS tracking from 
her smartphone in order to protect her privacy. She filed suit claiming 
wrongful termination, invasion of privacy, unfair business practices, 
retaliation, and other claims, seeking over $500,000 in damages for lost 
wages. While the case settled out of court in November 2015, it impli-
cates several issues faced by employers wishing to track employees 
through company-issued GPS-enabled smartphones and provides an 
example of what not to do.

BEST PRACTICES FOR TRACKING EMPLOYEES  
THROUGH GPS 

If a business owner does wish to employ GPS tracking to monitor 
employees, whether to maximize efficiency, ensure compliance with 
safety and traffic laws or to perform an investigation upon suspicion of 
wrongdoing, the employer should consider implementing the following 
best practices first.

First and foremost, the employer should become familiar with any 
laws applicable to privacy expectations and GPS tracking of vehicles 
and/or devices in the state where the employer wishes to track its 
employees. Similarly, employers are encouraged to only use GPS track-
ing in employer-owned vehicles or devices. The case law and statutes 
show that generally, tracking an employee using company-owned prop-
erty is permissible, especially when the employee is aware of the GPS 
monitoring. Tracking employees using their personally owned property 
is a legal gray area.

Second, employers should monitor employees only to the extent that 
it is justified by a business need. There are risks associated with tracking 
employees via GPS, namely that an employee will feel his or her privacy 
has been violated and commence litigation. Therefore, an employer 

Monitoring Employees Through GPS Technology
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should engage in monitoring employees to the extent that risk is offset 
by a business need.

Third, employers that do monitor their employees through GPS are 
advised to create and distribute a written GPS tracking policy. The policy 
should outline the business reasons for using GPS tracking, when and 
how employees should expect to be monitored, and how the employer 
will use and safeguard data collected. If employees will be disciplined 
for disabling a GPS device without the employer’s permission, the GPS 
tracking policy should notify the employees of those consequences 
in advance. Employers should be sure to communicate the policy to 
all employees, and ask that employees acknowledge their receipt and 
understanding of the policy.

Finally, the employer should endeavor to be responsible and con-
siderate to its employees by only monitoring employee activity during 
work hours, and only monitoring the employees’ location for a specific 
business purpose in compliance with a written GPS tracking policy. In 
addition, the employer should take appropriate steps to ensure any GPS-
related data is stored safely and securely. 

Employers have greater access to their employees today than ever 
before and with continual changes in technology that access is certain 
to increase. While there are many legitimate business reasons that an 
employer may wish to monitor employees’ locations through GPS tech-
nology, companies are encouraged to take steps to ensure that GPS 
monitoring activities do not violate applicable laws or their employees’ 
trust.

NOTES

1.  See 720 ILCS 5/21-2.5.

2.  Cal. Penal Code § 637.7(a).

3.  Id. at § 637.7(b).

4.  See, e.g., Elgin v. Coco-Cola Bottling Co., 2005 WL 3050633 (E.D. Mo. 2005); Tubbs v. 
Wynne Transport, 2007 WL 1189640 (S.D. Tex. 2007).

5.  Cunningham v. New York State Dept. of Labor, 21 N.Y.3d 515 (NY Ct. App. 2013).

6.  See El-Nahal v. Yassky, 993 F.Supp.2d 460, 466 (S.D.N.Y. 2014).

7.  820 ILCS 40/1, et seq.

8.  Id. at Section 9.

9.  Arias v. Intermex Wire Transfer, 15-cv-01101 (E.D. Cal. 2015).
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Five Common Employer Social Media 
Mistakes and How to Avoid Them 

Sara H. Jodka

While social media based discipline is an issue for employers, there are a number of 
other social media related issues that employers should be aware of. In this article, 
five are addressed, starting with the most familiar and common offender, social 
media discipline.

Social media has been and will continue to be an issue for employers. 
It has become the way people, especially Millennials, who make up 

a significant amount of the restaurant-industry workforce, communi-
cate. When most employers think about social media in the workplace, 
they tend to think solely in terms of the high-profile social media firing 
cases where employers have terminated employees for posts made on 
social media. While social media based discipline is certainly an issue 
for employers, there are a number of other social media related issues 
that employers should be aware of. In this article, five are addressed, 
starting with the most familiar and common offender, social media 
discipline.

1. DISCIPLINING/TERMINATING EMPLOYEES FOR 
SOCIAL MEDIA POSTS 

Social media based discipline concerns two issues: (1) employer 
policy; and (2) content. In many circumstances, private employers may 
discipline an employee for social media posts, including for posts that 
may negatively impact the employer’s business, goodwill, or that dis-
close confidential information, etc. Some social media communication, 
however, is legally protected, meaning an employer could get in a lot of 
hot water with a court or the National Labor Relations Board (NLRB) for 
disciplining an employee for making protected post.

This issue became a major focus for the Obama-era NLRB, which 
greatly expanded its oversight over the social media issue, and held a 

Sara H. Jodka, of counsel at Dickinson Wright PLLC, dedicates her practice 
to working with employers to anticipate, identify, and resolve labor and 
employment, data privacy, related compliance issues and litigation risks 
in today’s evolving workplace. She may be reached at sjodka@dickinson-
wright.com.    
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number of employers liable for illegal policies and employee discipline. 
To do this, the NLRB relied on Sections 7 and 8 of the National Labor 
Relations Act (NLRA), which grant employees (union and nonunion 
alike) broad protection to engage in concerted protected activity, such as 
discussing work conditions (wages, hours, safety, etc.) and complaining 
about the terms and conditions of employment,  on social media. For the 
most part, employee discipline in this area has been tied to the violat-
ing of a workplace rule or policy. Due to the tie-in to policy, the NLRB’s 
method for reversing discipline was to strike down employer social media 
policies after finding them too broad so that a reasonable employee 
would read the policy to prohibit protected concerted activity. For this 
reason, employers should take the following steps regarding social media 
discipline:

• Policy Implementation and Review: Employers should have a 
social media policy, and ensure their policy complies with the 
NLRB’s directives on what can be and cannot be included in 
an employer’s social media policy. It will be interesting to see 
what the NLRB will do under the Trump Administration as we 
have already seen the NLRB and other agencies step back from 
many of the Obama-era positions.

• Discipline:    Prior to disciplining an employee for violating a 
social media policy, employers should look at the entire con-
tent of the conversation at issue, not just an isolated post, and 
determine if any part of the conversation discusses a protected 
topic or could otherwise be construed as concerted activity 
prior to taking any disciplinary action.

In the grand scheme of things, this is a fairly easy issue for employers 
to get their heads wrapped around. Communications that discuss work 
conditions or that register as complaints for discrimination or harassment 
most likely would be viewed as protected. The following types of posts 
are not protected: 

• Disclosure of an employer’s confidential information or trade 
secrets; 

• Hate, harassing, or threatening speech; 

• Discriminatory, harassing, or obscene speech; 

• Admissions of criminal or unethical conduct; 

• Violations of the employer’s antidiscrimination or anti-harass-
ment policies; 
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• Threats to the employer’s goodwill or reputation by complain-
ing about customers; or 

• Indications that the individual is not suited for their position.

2. FOLLOWING EMPLOYEES

A host of issues can arise when managers/supervisors become 
friends or follow subordinate employees on social media and, similarly, 
when coworkers become friends or follow other coworkers. In the 
context of a supervisor following an employee, the supervisor (who 
represents the employer regardless of whether the supervisor is off-
duty when engaging on social media) may see information about the 
employee that, if used in the wrong way, could constitute illegal dis-
crimination or retaliation. The protected information at issue includes 
an employee’s race, ethnicity, or national origin information; religious 
affiliation; medical history or genetic information; age; military status; 
and other categories of protected information. While some of this 
information may be known to an employer already, some may not. In 
the event an employer disciplines an employee, the employee could 
claim the reason for the discipline was the protected information the 
employee’s superior saw on social media, regardless of whether the 
supervisor actually did.

The other issue is with coworker/coworker social media connections. 
Not only can these types of connections pit coworkers against each 
other due to the sharing of family information, political views, religions 
affiliates, and personal views, but coworkers are typically the first to 
turn social media content (typically screenshots) to an employer to get 
coworker in trouble. This typically occurs when a coworker misses work 
due to “illness” but makes social media posts that show the employee on 
vacation. In the current political climate, this also occurs when individu-
als make religious- or race-based posts concerning, for example, immi-
gration or the NFL, that are easy fodder for a discriminatory hostile work 
environment. This is where social media “friends” turn into “frenemies.” 
The news is full of employees being terminated for religious-, political-, 
and race-based social media posts. Case in point: remember the woman 
who was fired after a photo her giving the middle finger to President 
Trump’s motorcade went viral.

3. USING SOCIAL MEDIA IN THE VETTING PROCESS

The same issues that arise when supervisors’ “friend” or “follow” sub-
ordinates also arise to a certain extent when employers use social media 
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to vet applicants for employment. The concept is easy enough to under-
stand; it is the same thing as Googling a blind date. A manager gets the 
name of an applicant/interviewee, and does an internet search on the 
person. Plenty of interesting and legally viewable information will likely 
surface, but there is a possibility that some protected information will 
pop up as well, including the applicant’s race, ethnicity, national origin, 
religious affiliation, genetic information, etc. Even if the employer does 
not use any of the information to make an employment decision, the 
fact that a social media search was performed and protected information 
became available to a decision-maker provides the applicant a colorable 
argument that protected information was used as an exclusionary barrier 
to employment.

One case demonstrates the nightmare employers can face. In Nieman 
v. Grange Mut. Ins.,1 an applicant sued Grange Insurance after he did 
not get further in the interview process. He argued that a decision 
influencer looked at his LinkedIn profile and (by looking at his gradu-
ation dates) determined he was over the age of 40. An applicant under 
the age of 40 was hired for the position and the applicant sued for 
age discrimination. The employer tried to get the lawsuit dismissed at 
the outset, but was unsuccessful because the applicant made a color-
able claim. This forced the case to go on to the expensive process of 
full litigation, e.g., depositions, discovery, summary judgment briefing, 
etc. At the conclusion of the expensive discovery, there was no evi-
dence that anyone from Grange Insurance even viewed Mr. Nieman’s 
LinkedIn profile and the case was finally dismissed. The nightmare for 
employers, however, is that the employer essentially had to prove that 
it did nothing wrong and go through the process of proving that the 
applicant had no evidence and instituted an expensive lawsuit based 
on nothing more than a concocted theory. It was a very expensive 
process for an employer that did not even conduct a social media 
background screen.

To avoid some of these issues, employers can affirmatively put 
policies in place regarding social media vetting that prohibit man-
agers, HR representatives, those in the interview process, and deci-
sion-makers from conducting social media background searching 
on employees. Alternatively, employers may conduct social media 
background screens legally by setting up a documented process of 
review. Such a process should include a person to conduct the check 
and derive a memorandum of legal information that can reviewed 
for employee; decision-makers who are completely walled off from 
the search process; and a formal written process outlining the scope 
of the screen.

Legal social media snooping on applicants is mainstream, so it 
is important that employers get it right. In fact, according to a 2017 
CareerBuilder survey, 70 percent of employers use social media to screen 
candidates before hiring, which is up significantly from 60 percent in 
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2016. In addition, there are a number of Tinder-like apps employers and 
applicants can use to connect via social media, including Switch and 
Jobr, which employ the swipe and match Tinder model.

Social media can be a good way for employers to find applicants and 
to screen applicants, but employers must be cautious of the risks and 
plan ahead to avoid them.

4. RESPONDING TO WORKPLACE COMPLAINTS MADE 
ON SOCIAL MEDIA

Federal and state law protects employees from being subjected to a 
discriminatory, retaliatory, or harassing environment. These register in 
the form of hostile work environment, sexual harassment, and retaliation 
cases, but they do not necessarily always manifest or originate in the 
physical workplace. Sometimes the illegal behavior includes offending 
statements that occur off-duty, off-site, and virtually. Social media has 
certainly blurred the lines between personal and private and, because of 
this blurring, the off-duty, off-site, and virtual nature of the harassment 
or the complaint about harassment does not make it any less actionable. 
This is why employers must remain vigilant and cannot ignore an issue 
once they become aware of it, even if it occurs purely on social media.

If an employer becomes aware of inappropriate conversation on 
social media between employees, or if the employer becomes aware 
that an employee has complained about workplace harassment or dis-
crimination on social media, the employer should respond just as if the 
conversation had occurred in the physical workplace.

Debord v. Mercy Health Systems of Kansas, Inc.,2 is a case that dem-
onstrates the proper steps for employers in responding to online sexual 
harassment complaints. In Debord,  the employee took to Facebook to 
complain that her supervisor “needs to keep his creepy hands to him-
self…just all around d-bag.” The employer immediately investigated the 
matter, which included interviewing the employee who made the post. 
The problem, the employee would not cooperate with the investigation 
and repeatedly took steps to undermine the investigation. The employer 
terminated her for failing to cooperate with its investigation and, in turn, 
the terminated employee sued. The court found that while the employer 
was conducting its investigation, the employee lied about whether she 
made the Facebook posts, and further interfered with the investigation 
by sending inappropriate messages and texts during the investigation 
and rightfully terminated her.

The moral of the story is that social media is a new technology and 
a new form of communication, but the same laws apply. If an employer 
learns of a complaint on social media, whether directly or indirectly, the 
employer should investigate just as it would had the offending conduct 
occurred in the physical workplace.
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5. FAILING TO PRESERVE EVIDENCE

Lastly, if a workplace issue arises on social media or if communica-
tions regarding a potentially illegal issue are made over social media 
platforms, those posts/communications are relevant evidence. As soon 
as the employer has any anticipation that there could be litigation and 
that social media evidence may be relevant, the employer must preserve 
it.

The easiest way to do this is to send a litigation hold to all relevant 
employees instructing them not to destroy, modify, or otherwise affect 
any social media post, communication, or message to/from/between 
relevant individuals or regarding certain subject matters. While screen-
shots are not the best form of preservation, they are better than nothing 
(though they do not include helpful metadata that can be used to iden-
tify the timing and location of a post/picture/video). Ultimately, if social 
media evidence is properly preserved, it is preserved in its electronic 
form with all metadata intact.

NOTES

1.  2013 U.S. Dist. LEXIS 47685 (C.D. Ill. Apr. 2, 2013).

2.  737 F.3d 642 (10th Cir. 2013).
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Corporate Agreements Not to  
Recruit Employees from Competitors 
Could Lead to Criminal Actions, Per  

DOJ Antitrust Chief

Anna M. Konradi and Kathy L. Osborn

The Department of Justice Antitrust Division’s chief antitrust enforcer, Makan 
Delrahim, has said the Division is investigating and plans to pursue criminal actions 
against employers that have agreed not to hire each other’s employees. The authors of 
this article explore the issue. 

In a speech this year, the Department of Justice Antitrust Division’s chief 
antitrust enforcer, Makan Delrahim, said the Division is investigating 

and plans to pursue criminal actions against employers that have agreed 
not to hire each other’s employees. While Delrahim did not disclose the 
names of the companies being investigated, companies could face sig-
nificant criminal fines and individuals could receive prison sentences for 
their roles in a conspiracy to depress wages. This approach represents a 
significant departure from the Division’s previous enforcement strategy, 
as employers and individuals have never been prosecuted criminally 
for wage fixing or employee market allocation. Delrahim’s remarks may 
spur companies to revisit their recruiting policies and practices to ensure 
compliance with the federal antitrust laws and to review any potential 
agreements that may be in place during the merger or acquisition due 
diligence process. 

At a conference hosted by the Antitrust Research Foundation, 
Delrahim confirmed that the Division remains committed to investi-
gating employer conduct. In October 2016, the Division and its sister 
antitrust enforcer, the Federal Trade Commission (FTC), issued a joint 
policy statement directed toward human resource professionals in which 
the agencies announced that criminal sanctions would be appropriate 
for “naked wage-fixing” and “no-poaching agreements.” Specifically, the 
guidelines state that “[t]hese types of agreements eliminate competition 

Anna M. Konradi is an associate at Faegre Baker Daniels LLP, where she is 
a commercial litigator representing clients in antitrust litigation and white 
collar investigations. Kathy L. Osborn, a partner at the firm and co-chair of 
the firm’s antitrust and trade regulation practice group, is a commercial, 
antitrust, white collar, fiduciary/estate/probate, and appellate litigator and 
an antitrust compliance counselor. The authors may be reached at anna.
konradi@faegrebd.com and kathy.osborn@faegrebd.com, respectively. 
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in the same irredeemable way as agreements to fix product prices or 
allocate customers, which have traditionally been criminally investigated 
and prosecuted as hardcore cartel conduct.”

PREVIOUS ACTIONS AGAINST HIGH TECH EMPLOYERS

The Antitrust Division’s policy of going after employers that agree not 
to hire away each other’s employees is not new. For example, in 2010, 
the Division filed a complaint against Silicon Valley employers alleging 
they had entered into agreements beginning in 2005 not to “cold call” 
their competitors’ employees regarding new work opportunities. These 
policies were widely known and accepted in the industry, so much so 
that companies’ hiring policies explicitly listed names of competitors 
from whom the companies had agreed not to solicit new employees. 
Significantly, when determining that the defendants were competitors, 
the Division looked to the skill sets of their interchangeable employees 
and not to the ultimate products or services the competitors produced. 
The defendants ultimately settled with the Division, and agreed not 
to enter into any agreements to solicit one another’s employees for a 
five-year period. Notably, this litigation was brought as a civil case — 
Delrahim has now indicated that under his watch, the Division will bring 
similar cases as criminal actions.

After the Division’s Silicon Valley employee investigation became 
public, a civil antitrust action was filed in 2011. The class plaintiffs 
received settlements totaling $435 million. The litigation resulted in 
the production of emails from some of the technology industry’s big-
gest players, including Apple co-founder Steve Jobs and Google Chief 
Executive Officer Eric Schmidt, detailing their agreements not to poach 
each other’s prized employees.

TRUMP ADMINISTRATION’S ANTITRUST POLICIES 
FAVOR ENFORCEMENT OVER REGULATION

Delrahim previously confirmed that the Division’s commitment to 
prosecuting anticompetitive conduct is consistent with the Trump 
administration’s policy of deregulation. In a speech he delivered on 
November 16, 2017, Delrahim described how “[A]ntitrust is law enforce-
ment, it’s not regulation. . . . In my view, antitrust is inherently deregula-
tory . . . [C]ompetition law enforcement contributes to a well-functioning 
free market economy, and our prosecution efforts will support a more 
limited overall federal government role in the markets.” In that vein, 
Delrahim expects to see fewer long-term consent decrees with behav-
ioral remedies that are difficult to monitor and “a return to the preferred 
focus on structural relief.” 
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Consistent with that message, in 2017, the Division reopened its inves-
tigation of the $4.3 billion acquisition of Clarcor by Parker-Hannifin, a 
merger that previously had received approval and was consummated 
after completion of the Division’s premerger notification processes. 
The Division subsequently challenged the acquisition, and the parties’ 
final judgment requires Parker-Hannifan to divest part of the business it 
acquired from Clarcor. It is clear that the Division and the FTC are taking 
a more serious look at proposed mergers and acquisitions that histori-
cally would not have been closely scrutinized.

In another announcement consistent with the deregulation theme, 
the principal deputy assistant attorney general for the Division, Andrew 
Finch, told an audience on January 23, 2018, that the Division is look-
ing at overturning U.S. Supreme Court precedent preventing indirect 
purchaser plaintiffs from recovering damages under federal antitrust law. 
Such a change in the law would have far-reaching implications for civil 
antitrust litigation, where antitrust defendants have long argued that end 
customers who purchase products through an intermediate source may 
not recover antirust damages. With limited federal law exceptions, they 
have been right. 

However, antitrust plaintiffs have circumvented the federal indirect 
purchaser rule by bringing successful indirect purchaser claims under 
state laws permitting the same. But a change in federal law would make 
life easier for antitrust plaintiffs and give indirect purchasers in over 20 
states the right to bring indirect purchaser claims they currently have 
limited, if any, viable federal legal grounds to bring.

A STICKY ANTITRUST SITUATION

Even with guidance from the Division and the FTC, the antitrust laws 
remain nuanced and complex, and their application to specific circum-
stances is highly fact sensitive. Companies or individuals who have 
questions or concerns about any competitor communications regarding 
employee hiring or compensation should consult legal counsel. 
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U.S. Department of Labor Issues New 
Guidance on Unpaid Interns

Michael Goettig and Laura Sack

The Department of Labor has revised its guidance on unpaid internship programs 
at “for-profit” businesses. The authors of this article explain the new guidance and 
encourage businesses to review their internship programs to ensure that the interns 
are the primary beneficiaries of the experience.  

The U.S. Department of Labor (the DOL) has revised its Fact Sheet 
#71  guidance1  on unpaid internship programs at “for-profit” busi-

nesses (the Guidance). That Guidance is consistent with rulings by a 
majority of federal appellate courts rejecting the DOL’s now former 
six-factor test and endorsing a new analysis centered on whether the 
intern or the hosting business is the “primary beneficiary” of the intern-
ship. Accordingly, businesses should review their internship programs to 
ensure that the interns are the primary beneficiaries of the experience.

This revised Guidance gives employers somewhat broader protection 
from coverage under the FLSA; however, it is an incremental change, not 
a wholesale, blanket approval of all unpaid internships. In addition, for-
profit employers need to make sure they are in compliance with appli-
cable state and local laws because those laws may impose additional 
requirements on internship programs not found in the DOL’s guidance.

BACKGROUND AND CONTEXT

The DOL’s prior guidance called for the application of a six-factor 
test derived from  Walling v. Portland Terminal Co.,2  a U.S. Supreme 
Court opinion from 1947 involving trainees. In recent years, federal 
appellate courts rejected that test as being “too rigid,”3  and “a poor 
method for determining employee status in a training or educational set-
ting.”4 Rather, reviewing courts endorsed an analysis of the relationship 
with an eye to determining who was the “primary beneficiary”5 of the 
internship experience.

Michael Goettig is counsel at Davis Wright Tremaine LLP litigating and 
resolving discrimination and wage and hour cases. Laura Sack, a partner 
at the firm and co-leader of its East Coast Labor and Employment prac-
tice, represents management in a variety of employment matters. The 
authors may be reached at michaelgoettig@dwt.com and laurasack@dwt.
com, respectively. 



Employee Relations Law Journal 25 Vol. 44, No. 1, Summer 2018

U.S. Department of Labor Issues

THE “PRIMARY BENEFICIARY” TEST

The DOL’s revised Guidance, consistent with the federal appellate 
decisions, sets forth seven factors, stating that no single factor is deter-
minative, and that whether an intern is an employee entitled to wages is 
a “flexible test” that “necessarily depends on the unique circumstances of 
each case.” The seven nonexclusive factors to be considered are:

(1) The extent to which the intern and the host understand that 
there is no expectation of compensation in connection with 
the internship (“Any promise of compensation, express or 
implied, suggests that the intern is an employee – and vice 
versa”);

(2) The extent to which the internship provides training similar to 
that provided in an educational environment, including clinical 
and hands-on training;

(3) The extent to which the internship is tied to the intern’s formal 
education through integrated coursework and the receipt of 
academic credit;

(4) The extent to which the internship corresponds to the aca-
demic calendar; 

(5) The extent to which the internship is limited in duration to the 
period in which it provides the intern with beneficial learning;

(6) The extent to which the internship complements rather than 
displaces the work of paid employees while providing educa-
tional benefits; and 

(7) The extent to which both parties understand that the intern-
ship does not entitle the intern to a paid job upon conclusion 
of the internship.

The DOL Guidance is a welcome update because it reduces ambiguity 
for companies that host interns by harmonizing the DOL’s position with 
that of appellate courts in the majority of federal circuits. 

STATE LAWS

Employers must keep in mind that state law and state enforcement 
agencies may impose more stringent requirements on internship pro-
grams than those articulated by the DOL.
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For instance, in July 2016, the New York State Department of Labor 
issued a  fact sheet6 concerning unpaid internship programs under the 
New York State Minimum Wage Act. According to that guidance, a pro-
gram must meet all of the following 11 criteria to be properly classified 
as an unpaid internship under the Minimum Wage Act:

(1) The training, even though it includes actual operation of the 
employer’s facilities, is similar to training provided in an edu-
cational program. 

(2) The training is for the benefit of the intern.

(3) The intern does not displace regular employees, and works 
under close supervision.

(4) The activities of trainees or students do not provide an imme-
diate advantage to the employer. On occasion, operations may 
actually be impeded.

(5) The trainees or students are not necessarily entitled to a job at 
the conclusion of the training period and are free to take jobs 
elsewhere in the same field.

(6) The trainees or students are notified, in writing, that they will 
not receive any wages and are not considered employees for 
minimum wage purposes.

(7) Any clinical training is performed under the supervision and 
direction of people who are knowledgeable and experienced 
in the activity.

(8) The trainees or students do not receive employee benefits.

(9) The training is general, and qualifies trainees or students to 
work in any similar business. It is not designed specifically for 
a job with the employer that offers the program.

(10) The screening process for the internship program is not the 
same as for employment, and does not appear to be for that 
purpose. The screening only uses criteria relevant for admis-
sion to an independent educational program.

(11) Advertisements, postings, or solicitations for the program 
clearly discuss education or training, rather than employment, 
although employers may indicate that qualified graduates may 
be considered for employment.
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Interestingly, in 2015, the U.S. Court of Appeals for the Second Circuit 
applied  the FLSA “primary beneficiary” analysis  to the New York State 
Minimum Wage Act; however, that interpretation has yet to be endorsed 
by New York State courts (although one court observed that, while the 
issue wasn’t yet before it, “whichever test the court adopts, it will be a 
test that balances a number of factors and one that takes into consider-
ation both the benefit of the work to the employer and the experiences 
of the individual intern”).7

NOT-FOR-PROFIT EMPLOYERS

The Guidance helpfully restates, in a footnote, the  DOL’s prior 
position that “[u]npaid internships for public sector and non-profit 
charitable organizations, where the intern volunteers without expec-
tation of compensation, are generally permissible.” However, here 
too, hosts of interns in the non-profit sector should also be aware of 
state-specific guidance. For example, the New York State Department 
of Labor issued a fact sheet8 in July 2016 which, while acknowledging 
that non-profit institutions may engage unpaid interns and volunteers, 
imposes conditions upon those relationships not found at the federal 
level.

PRACTICAL ADVICE

For-profit businesses in the private sector that have unpaid intern-
ship programs will have a little more latitude defending such programs 
based on the DOL’s guidance, which abandons its previous position that 
interns were entitled to wages whenever the business derived any ben-
efit, however minor or incidental, from the internship program. However, 
businesses still need to ensure that the interns are the primary beneficia-
ries of the internship programs for purposes of compliance with appli-
cable federal law. And, businesses and not-for-profit organizations alike 
must comply with state and local laws that impose requirements upon 
internship programs in excess of federal law. 

NOTES

1.  https://www.dol.gov/whd/regs/compliance/whdfs71.pdf. 

2.  330 U.S. 148, 67 S.Ct. 639, 91 L.Ed. 809 (1947). 

3.  Glatt v. Fox Searchlight Pictures, Inc., 811 F.3d 528, 536 (2d Cir. 2015).

4.  Solis v. Laurelbrook Sanitarium and School, Inc., 642 F.3d 518, 526 (6th Cir. 2011).

https://www.dol.gov/whd/regs/compliance/whdfs71.pdf
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5.  Glatt, 811 F.3d at 536-37; Hollins v. Regency Corp., 867 F.3d 830, 836 (7th Cir. 2017).

6.  https://www.labor.ny.gov/formsdocs/factsheets/pdfs/p725.pdf. 

7.  Rodriguez v. SW Pub. Relations, LLC, 2016 NY Slip Op 31439 (Sup. Ct. N.Y. Cty. July 
26, 2016).

8.  https://labor.ny.gov/formsdocs/factsheets/pdfs/p726.pdf. 

https://www.labor.ny.gov/formsdocs/factsheets/pdfs/p725.pdf
https://labor.ny.gov/formsdocs/factsheets/pdfs/p726.pdf
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Hat Trick + 1: NLRB Scores Four Times for 
Employers as Time Expires on Chairman 

Miscimarra’s Term of Office

Derek G. Barella

The National Labor Relations Board has issued four 3-2 decisions—all with the 
Board’s three Republicans in the majority and its two Democrats relegated to strident 
dissents. The outgoing Chairman scored quickly and decisively, reversing four of the 
Board’s most-disliked (by businesses) precedents. The author of this article discusses 
the decisions. 

The National Labor Relations Board (NLRB or Board), with its parti-
san presidential appointees and stubborn aversion to stare decisis, 

is oft-maligned as particularly practiced in the sport of kicking political 
footballs. The criticism is earned. Over time, the Board’s position on 
various substantive issues—for example, whether non-union employees 
enjoy Weingarten rights to coworker representation during investiga-
tory interviews—has changed with each new administration like the 
offensive possession in a rain-soaked bowl game. Yet, no stretch in 
the agency’s history has seen more turnovers than the last eight years, 
when the Board, comprised of appointees from then-President Obama’s 
administration, reversed 91 precedents.

BACKGROUND

The Board’s recent shifts have in large part (if not entirely) come at the 
expense of employers and business interests. As readers of these brief-
ings are all too aware, the Obama Board’s legacy includes rulemaking 
and adjudicatory changes allowing for “quickie” union representation 
elections; permitting union gerrymandering of voting pools to facilitate 
the organization of “micro” bargaining units; expanding, dramatically, 
the circumstances in which multiple employers will share liabilities as 
“joint employers” of a pool of workers; invalidating class and collective 
action waivers in employment arbitration agreements; imposing greater 
bargaining obligations on successor employers that seek to institute new 

Derek G. Barella is a labor and employment partner in Winston & Strawn 
LLP’s Chicago office who represents clients across a spectrum of industries, 
including health care, manufacturing, logistics and distribution, business 
consulting, retail, publishing, and financial services. He may be contacted 
at dbarella@winston.com.  
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employment terms; and mandating that employees be allowed to use 
business email accounts to engage in unionization efforts (during non-
working times) to name a few.

Even when the Obama Board was not overturning prior standards 
outright, it often interpreted and applied extant precedent in new and 
expansive ways—always with an eye toward enlarging the rights of 
individual employees and labor unions and always giving short shrift to 
employers’ competing interests. Most notably, the NLRB and its General 
Counsel invoked the Board’s 2004 decision in Lutheran Heritage Village-
Livonia in a series of so-called “rules cases.” These rules cases generally 
involved the Board’s flyspecking of employment handbooks and com-
monplace personnel policies, invariably ending with a Board decision 
that the challenged work rules and policies were unlawful, even when 
they made no mention of unions or Section 7 activity, and even in the 
absence of evidence that they were ever applied to restrict federal labor 
law rights. Applying Lutheran Heritage, the Obama Board repeatedly 
held a work rule that was neutral on its face and in application offended 
the Act nonetheless, if a hypothetical employee could “reasonably inter-
pret” the rule to restrict Section 7 activity.

After eight years of Labor Board aggression, many employers dared 
hope for a pendulum swing when the Trump administration took office 
in January 2017. Within a week of his inauguration, President Trump 
named Philip Miscimarra—then the lone Republican on the Board—to 
be the NLRB’s Acting Chairman. In the ensuing months, the president 
moved to fill the Board’s two vacant Republican seats. He also removed 
the “Acting” from Miscimarra’s title, making him the Board’s new Chair.

The Senate, however, acting with customary “speed,” did not con-
firm the president’s nominations for the Board vacancies until August 
(Member Kaplan) and September 2017 (Member Emanual), both votes 
occurring on strict party lines. So, for much of his chairmanship, 
Miscimarra remained distinctly in the minority on the Board. As a result, 
he spent most of his year as the Board’s Chairman writing dissents to 
majority opinions authored by his two fellow sitting Board members 
(both holdovers from the Obama era).

In keeping with the football idiom, and with the clock winding down 
on his tenure as NLRB Chairman, Miscimarra executed a two-minute 
drill worthy of Tom Brady.1  Working with a newly constituted Board—
comprised for the first time in eight years of a Republican majority—
Miscimarra, joined by Kaplan and Emanual, called an audible. Four of 
them, in fact.

In the days preceding the December 16 expiration of Miscimarra’s 
term, the Board issued four 3-2 decisions—all with the Board’s three 
Republicans in the majority and its two Democrats relegated to strident 
dissents. The outgoing Chairman scored quickly and decisively, revers-
ing four of the Board’s most-disliked precedents (from the business 
community’s perspective):
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• In The Boeing Company, the Board overturned the Lutheran 
Heritage “reasonably construe” standard for evaluating facially 
neutral handbook policies and work rules. In its place, the 
Board adopted a new balancing test, which considers: (i) the 
nature and extent of the potential impact a work rule may 
have on employee rights under the National Labor Relations 
Act (NLRA or Act), and (ii) the legitimate business justifications 
associated with the rule.

• In Hy-Brand Industrial Contractors, Ltd., the Board reversed 
the Obama-era’s expansive joint employer test, and returned 
to the previous standard under which businesses are held 
responsible only for workers directly under their control.

• In PCC Structurals, the Board overruled its Specialty Healthcare 
decision, which eased labor union organizing by largely rub-
berstamping union petitions to represent “micro” bargaining 
units. The Board majority rejected  Specialty Healthcare  and 
restored its traditional community-of-interest standard for 
evaluating a union’s petitioned-for bargaining unit.

• In  Raytheon Network Centric Systems, the Board held that 
unilateral employer actions that are consistent with an 
established practice do not constitute a “change” requiring 
bargaining merely because they may involve some degree 
of employer discretion. Under the Board’s decision, this prin-
ciple applies regardless whether: (i) a collective bargaining 
agreement was in effect when the past practice was created; 
and (ii) no labor contract existed when the disputed actions 
were taken.

A fuller discussion of these cases follows. 

The Boeing Company

In  The Boeing Company,2 the Board promulgated a new balancing 
test for weighing the permissibility of work rules, personnel policies, 
and employment handbook provisions. Under the standard set out in 
its 2004 decision, Lutheran Heritage Village-Livonia,3 the Board found 
facially neutral work rules to be unlawful if employees could “reason-
ably construe” them to restrict their rights to engage in protected activ-
ity under the Act. This standard, and the decisions it spawned, were 
widely criticized by employer and business groups as over-emphasizing 
employee and union interests, while marginalizing the legitimate busi-
ness interests underlying many work rules.
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Under the new standard, the Board will balance two factors when 
evaluating a facially neutral work rule that is allegedly capable of a 
reasonable construction to interfere with employees’ exercise of NLRA 
rights: “(i) the nature and extent of the potential impact on NLRA rights, 
and (ii) legitimate justifications associated with the rule.”

In accordance with this balancing test, going forward, the Board will 
categorize work rules into three groups: (1) Category 1 rules are always 
lawful, either because they cannot be reasonably interpreted to interfere 
with Section 7 rights, or because any arguable adverse impact they pose 
to Section 7 rights is outweighed by legitimate justifications; (2) Category 
2 rules warrant individualized scrutiny to determine whether they would 
interfere with NLRA rights, and if so, whether the interference is out-
weighed by legitimate justifications; and (3) Category 3 rules are always 
unlawful because they interfere with NLRA rights, and the interference 
is not outweighed by legitimate justifications.

In the underlying case, the Board determined that the work rule at 
issue—Boeing’s restriction of the use of camera-enabled devices on its 
property—was a lawful Category 1 rule, as Boeing’s security concerns 
outweighed the minor impact of the rule on the exercise of NLRA rights.

Hy-Brand Industrial Contractors, Ltd.

In Hy-Brand Industrial Contractors, Ltd.,4 the Board overturned the 
expanded test for determining joint employment status established 
in  Browning-Ferris Industries of California, Inc.5  Under  Browning-
Ferris, the Board could conclude that two or more entities were joint 
employers of a particular workforce under the NLRA regardless of 
whether they ever actually exercised control over the workers’ terms 
and conditions of employment. That is, to find joint-employer sta-
tus,  Browning-Ferris  required only a finding that: (i) two or more 
separate employers were both “employers” in the common law sense, 
and (ii) they shared or co-determined matters governing the essential 
terms and conditions of employment. Critically, it was not necessary to 
find that the employers actually exercised direct and immediate control 
over working conditions; the mere right to control, even if unexercised, 
was enough. Employers and business groups roundly criticized the 
Browning-Ferris standard as vague and too expansive in finding joint 
employment.

The Board majority in Hy-Brand agreed with these criticisms, opin-
ing that “the Browning-Ferris standard is a distortion of common law as 
interpreted by the NLRB and the courts, it is contrary to the Act, it is ill 
advised as a matter of policy, and its application would prevent the NLRB 
from discharging one of its primary responsibilities under the Act, which 
is to foster stability in labor-management relations.” Returning to the pre-
Browning-Ferris standard, the Board ruled that joint employment would 
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be found only where two or more “entities have exercised joint control 
over essential employment terms (rather than merely having ‘reserved’ 
the right to exercise control), the control must be ‘direct and immedi-
ate’ (rather than indirect), and joint-employer status will not result from 
control that is ‘limited and routine.’”

Notably, having reinstituted the pre-Browning-Ferris  standard 
in  Hy-Brand, the Board nonetheless affirmed the ALJ’s finding that 
Hy-Brand and Brandt Construction were joint employers. The Board’s 
holding was premised on evidence that both entities exercised joint, 
direct, and immediate control over a group of employees. As such, both 
entities were jointly and severally liable for the unlawful discharge of 
seven striking employees.

Board members Pearce and McFerran dissented, complaining 
that the “resurrected standard not only is impossible to reconcile  
with the common law of agency, it also violates the explicit policy 
of the NLRA: to ‘encourag[e] the practice and procedure of collective 
bargaining.’”

The return to the pre-Browning-Ferris standard for determining joint 
employment is expected to clarify companies’ relationships with, and 
obligations to employees of contractors and franchisees. It is unclear 
what effect the Board’s decision in  Hy-Brand Industrial Contractors, 
Ltd. will have on the appeal of the Browning-Ferris, currently pending 
before the US Court of Appeals for the District of Columbia Circuit, 
or on the Save Local Business Act,6 a bill intended to permanently 
change the joint employment standard, which is currently pending in 
the Senate.

PCC Structurals

In  PCC Structurals, the Board overruled  Specialty Healthcare & 
Rehabilitation Center of Mobile,7 which required employers challenging 
a union’s petitioned-for bargaining unit to establish that any excluded 
workers share “an overwhelming community of interest” with those in 
the union’s proposed unit. As the Board majority in PCC Structurals 
observed, under Specialty Healthcare, “the [union’s] petitioned-for unit 
is deemed appropriate in all but rare cases.”

Specialty Healthcare  was widely criticized by employers and busi-
ness groups as easing union organizing by allowing unions to petition 
for representation elections among “micro-units.” By doing so, organiz-
ing unions could seek to gerrymander the prospective voting pool to 
include only employees in shifts, departments, or classifications where 
the union believed it had sufficient support to carry a majority. Then, 
after gaining representative status for employees in a micro-unit, the 
union would have a “nose under the tent,” facilitating further organizing 
among the workforce at large.
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In application, this organizing strategy resulted in fractured work-
forces, often to an absurd degree. For instance, in Macy’s, Inc.,8 the 
United Food and Commercial Workers Union filed a petition seeking 
to represent a bargaining unit consisting only of “employees work-
ing on the first floor in cosmetics and women’s fragrances and those 
employed on the second floor selling men’s fragrances” at Macy’s 
department store in Saugus, Massachusetts. Macy’s objected to the 
proposed unit, arguing that it included only 41 of 120 sales employ-
ees working at the Saugus store. This proposed fracturing of the sales 
force made no sense, Macy’s argued, as it was undisputed that all sales 
employees shared almost identical terms and conditions of employ-
ment. Moreover, organizing a selected portion of one store’s selling 
associates into multiple collective bargaining units would be imprac-
tical and an impediment to providing consistent levels of customer 
service.

Applying  Specialty Healthcare, the Board rejected Macy’s posi-
tion, concluding that the cosmetics and fragrances department 
employees were “readily identifiable” based on “classifications 
and functions.” Moreover, they represented all nonsupervisory 
employees in a particular department, i.e., not a “sub-department,” 
of a larger department or “an arbitrary segment of a department.” 
Accordingly, Macy’s failed to show that employees selling noncos-
metics products on the same selling floor shared an “overwhelm-
ing community of interest” with the sales employees in the union’s 
preferred unit. 

PCC Structurals  jettisons the  Specialty Healthcare  “overwhelm-
ing community of interest” standard, and returns to the traditional 
community-of-interest standard in examining whether workers in a 
petitioned-for unit “share a community of interest sufficiently distinct 
from the interests of employees excluded from the petitioned-for 
group to warrant a finding that the proposed group constitutes a 
separate appropriate unit.” Employers should expect that even under 
the traditional community-of-interest standard, the Board will give 
some level of deference and consideration to a union’s petitioned-
for unit. However, on a relative scale, the traditional standard should 
make it somewhat easier for employers to contest union efforts to 
gerrymander voting pools in representation cases by petitioning for 
an election only among workers in a fractured or microbargaining 
unit.

Once again, Board members Pearce and McFerran dissented, 
asserting the “majority’s rejection of the Specialty Healthcare frame-
work reflects a failure to engage in the sort of reasoned deci-
sion-making demanded of the Board and other administrative 
agencies.”
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Raytheon Network Centric Systems

In Raytheon Network Centric Systems,9 the Board ruled that employers 
have the right to take unilateral actions affecting terms and conditions 
of employment, provided that those actions are not a substantial depar-
ture from past practice, regardless of the circumstances under which 
those past practices developed. In so ruling, the Board rejected its 2016 
holding in E.I. du Pont de Nemours and reinstated the rule previously 
recognized in Shell Oil and its progeny.

The Raytheon case arose in 2013, when following the expiration of 
the parties’ collective bargaining agreement, Raytheon, over the union’s 
objections, unilaterally implemented several modifications to its employee 
benefit plan. The union filed unfair labor practice charges, arguing that 
Raytheon could not modify the benefit plan without bargaining. Relying 
on the Board’s decision in DuPont, an NLRB Administrative Law Judge 
agreed with the union and held that Raytheon’s unilateral implementa-
tion of changes to the benefit plan violated the Act.

In DuPont, the Board held that discretionary unilateral changes osten-
sibly made pursuant to a past practice developed under an expired man-
agement-rights clause are unlawful. In so holding,  DuPont  overruled 
the Board’s prior precedent, which held that employers are privileged 
to make unilateral changes without regard to the survival of a man-
agement rights clause. The Board majority in DuPont claimed its new 
standard was supported by the Supreme Court’s decision NLRB v. Katz, 
which holds that employers cannot make changes in employment terms 
without first giving the union notice and an opportunity to bargain. The 
Board also rejected the employer’s past practice defense, concluding that 
even though the changes were in line with the company’s long-standing 
practice, they were nevertheless unlawful because they were “informed 
by a large measure of discretion.” Thus, the Board concluded that fol-
lowing the expiration of a collective bargaining agreement, an employer 
is prohibited from continuing a practice of making the same discretion-
ary unilateral changes that it was permitted to make under the expired 
agreement’s management rights clause.

In  Raytheon Network Centric Systems, the Board majority held 
that DuPont “improperly departed from fundamental principles govern-
ing past practice and the duty to bargain.” The Board first determined 
that  DuPont ignored commonsense understanding and “dramatically 
altered what constitutes a ‘change’” under Katz. Specifically, the Board 
found that when evaluating a “change,” DuPont wrongfully scrutinized 
whether a collective bargaining agreement existed when the employer’s 
prior actions created the past practice and whether the collective bar-
gaining agreement contained language expressly permitting the actions 
in question. Instead, the Board explained that, when evaluating whether 
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a particular action constitutes a change, the focus should only be on 
“whether the employer’s action is similar in kind and degree to what the 
employer did in the past.” In short, the Board held, the determination 
of whether an employer’s action constitutes a change does not depend 
on whether past actions were permitted by a collective bargaining 
agreement.

Additionally, the Board ruled that  DuPont  was incompatible with 
“fundamental purposes of the Act” insofar as the DuPont rule needlessly 
added challenges to contract negotiations by creating new obligations 
to negotiate prior to the employer simply taking actions in continuation 
of what it had previously done. The Board also noted that its holding 
would have no effect on the duty of employers to bargain upon request 
over any and all mandatory subjects of bargaining.

Applying its new rule, the Board held that Raytheon did not violate 
the Act by changing employees’ healthcare benefits, as the change was 
consistent with its past practice of implementing unilateral annual adjust-
ments during the enrollment period. The Board also stated that its new 
rule would apply retroactively, concluding that “[i]n reliance on DuPont, 
parties may have engaged in bargaining that our decision today renders 
unnecessary, but such bargaining is merely rendered supererogatory by 
our decision, not unlawful.”

Board members Pearce and McFerran dissented, writing that the 
majority decision “gives employers new power to make unilateral 
changes in employees’ terms and conditions of employment after a col-
lective bargaining agreement expires” … “[w]ith little justification other 
than a change in the Board’s composition.” In response to this criticism, 
the Board majority stated that its decision is consistent with Katz, and 
that it merely approved and reinstated prior precedent after a “reasoned 
re-evaluation and rejection of the prior Board’s decision in DuPont.”

* * *
Going forward, employers should recognize that these latest NLRB 

decisions are unlikely to be the final word on these subjects. All four 
cases were decided by 3-2 split decisions, and all were accompanied by 
vigorous dissents. Former Chairman Miscimarra’s seat is now empty, and 
the Board’s current membership is deeply and evenly divided on these 
and other substantive issues. Given that the Board typically decides cases 
by three-member panels, the precise contours of any future applications 
of these decisions may well depend on the particular panel make-up 
deciding the case. In addition, future changes in the administration and 
the Board’s composition could lead to still further re-examination of 
these decisions. While these particular games have ended, the National 
Labor Relations Football League plays a long season.
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NOTES

1.  Note, the author of this briefing hails from Winston’s Chicago office and would have 
liked nothing better than to make an enthused, positive comparison to a Chicago Bears 
quarterback here. Alas.

2.  365 NLRB No. 154 (Dec. 14, 2017).

3.  343 NLRB 646.

4.  365 NLRB No. 156 (Dec. 14, 2017).

5.  362 NLRB No. 186 (Aug. 27, 2015).

6.  H.R. 3441.

7.  357 NLRB 934 (2011).

8.  361 NLRB 12 (2014).

9.  Case No. 25-CA-092145 (Dec. 15, 2017).
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PBGC Expands Missing Participants 
Program to Include Terminated  

401(k) Plans

Mark A. Bodron and Gabriela Alvarez

The authors of this article explain the Pension Benefit Guarantee Corporation’s final 
rule that expands its Missing Participants Program to include 401(k) and other 
tax-qualified defined contribution plans, multi-employer pension plans, and small 
professional service employer plans that terminate on or after January 1, 2018. 

The Pension Benefit Guarantee Corporation (the PBGC) recently 
issued a final rule that expands its Missing Participants Program1 (the 

Program) to include 401(k) and other tax-qualified defined contribution 
plans, multi-employer pension plans, and small professional service 
employer plans that terminate on or after January 1, 2018. This is a wel-
come development for plan administrators and practitioners.

BACKGROUND

The problem of missing participants (which includes missing benefi-
ciaries) has plagued the administrators of tax-qualified 401(k) and pen-
sion plans for years. It creates concerns both for plan qualification under 
the Internal Revenue Code (the Code) and fiduciary compliance under 
the Employee Retirement Income Security Act (ERISA).

The Pension Protection Act of 2006 added Section 4050 under which 
the PBGC established a program to hold retirement benefits for miss-
ing participants covered by terminated single-employer defined benefit 
plans subject to Title IV of ERISA (DB Plans). This initial Program was 
designed to help those participants find and receive terminated DB Plan 
benefits held for them by the PBGC.

In the meantime, to assist non-DB Plans, the Department of Labor 
(DOL) issued guidance for plan fiduciaries with respect to the disposi-
tion of the benefits of missing participants from terminated 401(k) plans 
in FAQ 2014-01.

Mark A. Bodron is a partner in the Houston office of Baker Botts L.L.P. His 
practice concentrates on the areas of employee benefits and executive 
compensation. Gabriela Alvarez is an associate at the firm advising clients 
on compensation arrangements and the design and implementation of 
employee benefit plans.  The authors may be reached at mark.bodron@
bakerbotts.com and gaby.alvarez@bakerbotts.com, respectively.  
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More recently, the Internal Revenue Service (IRS) issued plan exami-
nation guidance identifying actions plan administrators should take to 
locate missing participants that, if taken, would not result in a plan quali-
fication issue for failure to make required minimum distributions under 
Code Section 401(a)(9). 

PBGC EXPANDS MISSING PARTICIPANT PROGRAM

In response to the missing participant-related challenges faced by 
401(k) and other non-DB plans, the PBGC has now made the Program 
available to these non-DB Plans in connection with a plan termina-
tion. While participation in the Program is mandatory for both single-
employer and multiemployer plans covered by Title IV of ERISA, it is 
voluntary for 401(k) and other non-Title IV plans.

Generally, a participant is classified as “missing” under the Program 
if the plan does not know with reasonable certainty the location of 
the participant or the participant has not responded to a distribution 
notice or otherwise refuses to accept a lump-sum distribution made in 
accordance with the terms of the plan. A distribution is considered not 
to have been accepted if the distribution check remains uncashed after 
a cash-by date. In the case of 401(k) plans, a participant also may be 
classified as “missing” if they have not elected a form of distribution in 
response to a distribution notice. This captures the fairly common situa-
tion where a participant fails to elect between directly rolling over their 
account balance to another plan or an IRA and receiving the account 
balance as a distribution.

Under the Program, a participating plan can (1) transfer a missing 
participant’s benefits to PBGC, in which case PBGC would provide 
the benefits to the missing participant once found, or (2) notify PBGC 
of the disposition of benefits for each missing participant, in which 
case PBGC would relay such information to a missing participant once 
found.

Participating plans must provide the PBGC with certain information 
with respect to the missing participants, including the benefit transfer 
amount (and any interest owed on this amount) or information about 
where the missing participant’s benefit is being held, diligent search 
documentation and other information, fees, and certifications. The filing 
deadline for single employer plans is 30 days after the last distribution 
date; for all other plans, it is the later of 90 days after the last distribu-
tion not subject to missing participants regulation or one year after the 
plan’s termination date. 

Participating plans are required to pay a one-time administrative 
fee of $35 per missing participant when the benefit transfer amounts 
are paid to the PBGC. This fee is waived where the benefit transfer 
amount is $250 or less. There is no charge for notifying the PBGC of the 
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disposition of benefits. The PBGC does not charge ongoing maintenance 
fees or distribution fees.

ANTI-CHERRY-PICKING POLICY FOR NON-TITLE IV 
PLANS

Under the Program’s “anti-cherry-picking” rule, if a non-Title IV plan 
elects the transfer option, it must transfer the benefits of all its missing 
participants to the PBGC. As a result, if a 401(k) plan elects to use the 
Program, it will not rely on the guidance issued by the DOL in FAB 
2014-01. This anti-cherry-picking rule prevents the selective use of the 
Program based on the amount in a missing participant’s account and the 
ability of that account to withstand fees charged by individual retirement 
account (IRA) providers. Title IV plans, in contrast, may decide to use 
the transfer option or notification option on a case-by-case basis.

PENSION SEARCH DIRECTORY

Information filed with the PBGC will be used to actively search for 
missing participants and maintain a centralized online directory through 
which individuals who may be owed retirement benefits can find out 
whether a benefit amount is being held for them either by the PBGC or 
another entity. As the number of participating plans increase over time, 
so will the PBGC’s missing participants database and consequently its 
effectiveness in connecting missing participants with their benefits.

NOTE

1.  https://www.federalregister.gov/documents/2017/12/22/2017-27515/missing-partic  
ipants.  

https://www.federalregister.gov/documents/2017/12/22/2017-27515/missing-participants
https://www.federalregister.gov/documents/2017/12/22/2017-27515/missing-participants
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Commonly Overlooked and 
Misunderstood Aspects of  

California Wage and Hour Law

Aaron N. Colby, Janet Grumer, and Judith Droz Keyes

The authors of this article highlight important areas of California’s wage and hour 
laws.

California’s wage and hour laws are constantly evolving. This article 
highlights the following areas:

OVERTIME AND DOUBLE TIME FOR NONEXEMPT 
(HOURLY PAID) EMPLOYEES

Daily and weekly overtime requirements:

• Straight time pay for hours up to eight in a workday and/or 40 
in a workweek;

• One and a half times the “regular rate” for hours worked over 
eight in a workday and/or 40 in a workweek;

• One and a half times the “regular rate” for the first eight hours 
worked on the employee’s seventh consecutive workday in a 
workweek;

• Two times the “regular rate” for hours worked over 12 in a 
workday;

Aaron N. Colby is a partner at Davis Wright Tremaine LLP representing 
employers in single-plaintiff, multi-plaintiff, and class action disputes 
involving allegations of wrongful termination, discrimination, retaliation, 
harassment, and wage-and-hour issues such as overtime, meal and rest 
breaks, and off-the-clock work. Janet Grumer is a partner at the firm rep-
resenting employers in a range of disputes before state and federal courts, 
including wage and hour, misclassification, harassment, discrimination, 
and retaliation claims. Judith Droz Keyes, a partner at the firm and legal 
project manager, is a labor and employment lawyer who conducts work-
place investigations, mediates employment disputes, and partners with 
employer-clients to navigate the laws and regulations that govern the 
California workplace. The authors may be reached at aaroncolby@dwt.com, 
janetgrumer@dwt.com, and jkeyes@dwt.com, respectively.  



Vol. 44, No. 1, Summer 2018 42 Employee Relations Law Journal

Commonly Overlooked and Misunderstood Aspects

• Two times the “regular rate” after eight hours worked 
on the employee’s seventh consecutive workday in a 
workweek;

• Alternative work schedules like four-day work weeks are 
permitted only after a secret ballot election conducted 
according to strict procedures, and filing of the results with 
the state;

• “Regular rate” includes virtually all compensation (e.g., non-
discretionary bonuses include commissions, performance 
bonuses, attendance bonuses, incentives, etc.). Bona fide busi-
ness expense reimbursements and meal and rest period premi-
ums are also not included in the “regular rate”;

• Paid work time includes all time the employee is “subject to 
the control” of the employer or  is “suffered or permitted” to 
work:

• Time spent “donning and doffing” some uniforms is 
work time;

• Time spent traveling from one work location to another 
is work time; and

• Time spent filling out required paperwork is work time.

EXEMPTIONS FROM OVERTIME PAY REQUIREMENTS

• All employees are entitled to overtime pay except exempt employ-
ees who perform exempt duties more than 50 percent of their 
work time. Exemption from overtime in California is not based 
on title or overall responsibility; it is based on the time spent 
on exempt duties (a manager who spends 51 percent  of 
his or her time working alongside staff is not exempt from 
overtime).

• Compensation for exempt employees must be on a fixed 
salary of at least two times the state minimum wage for full-
time employment (40 hours per week, generally no reduc-
tions for missed time, but may charge vacation and sick pay 
accruals). There is no such thing as a part-time salary of less 
than twice the minimum wage for less than 40 hours per 
week.
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SPLIT SHIFTS FOR NONEXEMPT EMPLOYEES

• Workdays interrupted by an unpaid period of more than an 
hour (at the employer’s request) generally require an addi-
tional hour of pay at minimum wage for nonexempt employ-
ees, unless the employee is paid in excess of one hour over 
the minimum wage for the day.

REPORTING TIME PAY FOR NONEXEMPT EMPLOYEES

• Employees who are required to report to work for a scheduled 
period of time, but at the employer’s request work less than 
half that time, are entitled to be paid for just the time worked, 
as long as the time worked is at least half of the scheduled 
time. If the employee is not provided with work for at least 
half of the scheduled time, or there is no set period of time, 
the employee is entitled to the greater of two hours of pay, or 
half of the usual or scheduled day of work, up to a four-hour 
maximum.

REST PERIODS FOR NONEXEMPT EMPLOYEES

10-minute, paid rest periods are required according to the following 
schedule:

• If the employee’s shift is between 3.5 hours and six hours long, 
one rest period is required during the shift;

• If the employee’s shift is more than six hours and up to 10 
hours long, two rest periods are required;

• If the employee’s shift is more than 10 hours and up to 14 
hours long, three rest periods are required;

• If the employee’s shift exceeds 14 hours, an additional 
rest period is required for  each additional four-hour work 
period.

If possible, the paid rest periods should be scheduled about midway 
through each four-hour work period, or major part of four hours.

• Failure to provide rest period(s) entitles an employee to a pre-
mium payment of one hour of pay per day.
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• Suitable resting facilities other than bathrooms must be 
provided.

• Employers must have a policy requiring rest periods and make 
a “good faith” effort to encourage employees to take them.

• Employers must not do anything to impede employees’ ability 
to take rest periods and must not merely look the other way 
if employees don’t take them. Employers should pay meal and 
rest period penalties when they cause or work demands cause 
an employee to miss his or her rest period.

MEAL PERIODS FOR NONEXEMPT EMPLOYEES
• A 30-minute unpaid meal period (during which the employee 

is relieved of all work and able to leave the premises) must be 
provided after no more than five hours of work unless:

• Six hours completes the day and the employee waives 
the meal period; or

• The circumstances are such that the employee can-
not be relieved of duty and/or permitted to leave the 
premises and the employee voluntarily agrees in writ-
ing to an on-duty the meal period that makes clear the 
employee can revoke the agreement at any time.

• A second 30-minute unpaid meal period must be provided if 
the employee works more than 10 hours in a workday unless:

• 12 hours or less completes the day;

• The 1st meal period was not waived; and

• The employee consents to waive the second meal 
period (slightly different for some wage orders for cer-
tain industries).

• Failure to provide meal period(s) entitles employees to a pre-
mium payment of one hour of pay per day.

• Suitable eating facilities must be provided for on-duty meal 
periods, and for any meal period during shifts starting or end-
ing between 10:00 p.m. and 6:00 a.m.

• Employers must have a policy requiring meal periods and 
explain to employees that they are expected to take them.
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• Employers must not do anything to impede employees’ ability 
to take meal periods and must not merely look the other way 
if employees don’t take them.

• Employers should pay meal and rest period penalties 
when they cause an employee to miss his or her meal period 
and should provide a way for employees to report if they are 
unable to take a meal period.

• Exempt employees need not track time for meal periods, and 
there is no meal period penalty for missing them, but they are 
entitled to meal periods under the Labor Code.

TIMEKEEPING FOR NONEXEMPT EMPLOYEES

• Employers must record the beginning and end of each work-
day and the beginning and end of unpaid meal or other 
unpaid periods and keep the records for at least four years.

• A clock must be provided in or near work area, unless 
impracticable.

PIECE RATE PAY FOR NONEXEMPT EMPLOYEES

• “Piece Rate” or “Piece Work” is when work is paid according 
to the number of units or tasks an employee completes or 
produces. An employee can be paid piece rate in addition to, 
or as an alternative to, an hourly rate or salaried rate. Note, 
however, that all requirements that apply to hourly, nonexempt 
employees still apply to piece rate employees. Employers must 
pay piece-rate employees for rest period, recovery periods, 
and all other periods of “nonproductive” time separately from 
and in addition to their piece-rate compensation.

• Piece rate employees, like hourly, nonexempt employees, are 
entitled to overtime pay. The overtime calculation is different, 
though, as it requires employers to calculate the employee’s 
regular rate of pay. To do this, employers must take the straight 
time wages and divide by the total actual hours worked.
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WAGE THEFT PROTECTION ACT NOTICE FOR 
NONEXEMPT EMPLOYEES

• Employers must provide notice to nonexempt, nonunion employ-
ees of the below at the time of hiring, and within seven days of 
a change not listed on the employee’s pay stub for the follow-
ing pay period, in the language the employer normally uses to 
communicate information to the employee:

• Rate of pay and basis for rate of pay (i.e., hourly, shift, 
day, weekly, salary, piece, commission, etc.);

• Allowances, if any, claimed are part of minimum wage, 
including meal or lodging allowances;

• The regular designated pay day;

• The employer’s name, including any “doing business as” 
names;

• The address of the employer’s main office or principal 
place of business, and mailing address if different;

• The employer’s telephone number;

• The name, address, and telephone number of the 
employer’s workers’ compensation carrier; and

• That an employee may accrue and use sick leave, and 
on what terms, has a right to request and use accrued 
paid sick leave, may not be terminated or retaliated 
against for using or requested use of accrued paid sick 
leave, and has the right to file a complaint against an 
employer that retaliates.

PAY STUB REQUIREMENTS

• Employers must provide to employees an itemized written 
statement at the time of each wage payment of the below:

• Gross wages earned;

• Total hours worked by the employee (not required for 
salaried, exempt employees);

Commonly Overlooked and Misunderstood Aspects
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• For piece-rate employees, the number of piece-rate 
units earned and any applicable piece rate if the 
employee is paid on a piece-rate basis, and the total 
hours of compensable rest and recovery periods, the 
rate of compensation, and the gross wages paid for 
those periods during the pay period, and the total hours 
of other nonproductive time, the rate of compensation, 
and the gross wages paid for that time during the pay 
period;

• All deductions (all deductions made on written orders 
of the employee may be aggregated and shown as one 
item);

• Net wages earned;

• The inclusive dates of the period for which the 
employee is paid;

• The employee’s name and the last four digits of his or 
her Social Security number or an employee identifica-
tion number other than a Social Security number;

• The name and address of the legal entity that is the 
employer; and

• All applicable hourly rates in effect during the pay 
period, and the corresponding number of hours worked 
at each hourly rate by the employee.

• Paychecks must list the address of a specific location within the 
state where the check can be cashed without a fee.

CELLPHONE REIMBURSEMENT

• Employees who use personal cellphones for business pur-
poses must be reimbursed for an equitable portion of their 
costs.

• Employers must reimburse employees for actual voice and/or 
data fees incurred for business purposes; reimburse employ-
ees for a percentage of voice and/or data fees that reflects the 
percentage of mandatory business use; or, provide employees 
with a cellphone for business use.

Commonly Overlooked and Misunderstood Aspects
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MANDATORY PAID SICK LEAVE

• Employers are required to provide paid sick leave to full-time, 
part-time, temporary, and other employees not covered by a 
collective bargaining agreement that provides similar paid sick 
leave benefits, and who have worked in California for at least 30 
days within a year. Per state law, eligible employees accrue one 
hour of paid sick leave for every 30 hours worked. Employers 
can cap accrual at 48 hours per employment year.

• Employees may use their accrued sick leave benefits to take 
paid time off due to their own illness or injury or preventa-
tive care, for the illness or preventative care of  certain fam-
ily members, or if the employee was the victim of certain 
abuse.  Employments may be limited in their use of accrued 
sick leave to the greater of 24 hours per employment year or 
one-half of their annual sick leave accruals to care for illnesses 
of family.

• Depending on the location of the employees and the size 
of the employer, employers must  comply with local ordi-
nances that have more employee-friendly paid sick leave eligi-
bility, accrual, and use requirements.

• Employees must be provided with an itemized wage statement 
or a separate writing provided on the pay date that states the 
amount of paid sick leave the employee has available.

• Accrued but unused paid sick leave is not payable at termina-
tion of employment but may be recoverable if the employee is 
rehired within a year.

VACATION PAY

•	 Forfeitures of accrued vacation are not permitted:

• “Use it or lose it” policies are not permitted;

• Vacation accrues over time as the employee works, 
unless awarded up front (cannot be awarded in arrears);

• All accrued but unused vacation must be paid upon 
termination.

Commonly Overlooked and Misunderstood Aspects
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• A cap on vacation that limits the amount that may accrue is 
permitted, provided the cap is, “reasonable,” e.g., one and a 
half times the current annual accrual. Paid Time Off is treated 
like vacation (except when it is to employees’ advantage for it 
to be treated as sick leave).

FINAL PAYCHECKS
• Final pay must be provided to employees (direct deposit, 

delivered, or available for pick up):

• Immediately upon involuntary termination;

• Within 72 hours if employee resigns without notice;

• On last day of work if employee resigns with at least 72 
hours’ notice.

• Must include all compensation the employee actually earned 
(including vacation and meal or rest period premiums); com-
missions or other performance-based pay must be paid as 
soon as it can be calculated, regardless of when it otherwise 
would be paid.

• No deduction may be taken from final paychecks unless legally 
mandated, authorized in writing by the employee, or for a loss 
attributable to the employee’s dishonest or willful act or gross 
negligence (but only if the employer is absolutely positive 
that it can be proven that the employee was not simply neg-
ligent). No balloon deductions for payoffs of employer loans 
to employees.

Commonly Overlooked and Misunderstood Aspects
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NYSDOL Proposes Regulations Enhancing 
an Employee’s Entitlement to Call-In Pay

Roy P. Salins and Kaitlyn E. Fallon

The authors of this article explain the New York State Department of Labor’s proposed 
regulations revising the “call-in” pay requirements of the Minimum Wage Order for 
Miscellaneous Industries and Occupations.

The New York State Department of Labor (the NYSDOL) has pro-
posed regulations revising the “call-in” pay requirements of the 

Minimum Wage Order for Miscellaneous Industries and Occupations 
(Wage Order).1

Covered employees would be entitled to call-in pay where they: 

• report to work but work fewer than four hours; 

• work an unscheduled shift with less than 14 days’ notice; 

• have their shift cancelled with less than 72 hours’ notice;

• are required to be available to report to work; or 

• are required to contact the employer within 72 hours of the 
start of the shift to confirm whether they must report to work. 

These proposed regulations are part of the continued effort by 
state and local jurisdictions to limit the manner and means by which 
employers schedule their employees and efficiently operate their busi-
nesses. The comment period for the proposed regulations ended on 
January 22, 2018, after which it is likely that the regulations will be 
adopted.

Roy P. Salins is a partner at Davis Wright Tremaine LLP representing man-
agement in all areas of labor and employment law, with a primary focus on 
litigation defense and providing clients with practical, day-to-day advice 
and counseling. Kaitlyn E. Fallon is an associate at the firm concentrating 
her practice on employment and litigation matters. The authors may be 
reached at roysalins@dwt.com and kaitlynfallon@dwt.com, respectively. 
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WHAT IS THE CURRENT LAW REGARDING CALL-IN PAY?

The Wage Order covers all New York employees, except for employ-
ees subject to other wage orders, such as the Hospitality Industry Wage 
Order (regulating restaurants and hotels), the Wage Order for Farm 
Workers, the Wage Order for the Building Service Industry, and other 
circumstances described below. The current regulations under the Wage 
Order require employers to pay an employee who reports for work on 
any day for at least four hours, or the number of hours in the regularly 
scheduled shift, whichever is less, at the New York State minimum 
hourly wage.

WHAT ARE THE PROPOSED REGULATIONS REGARDING 
CALL-IN PAY?

Subject to the exceptions described below, the proposed regulations 
would require employers to pay:

(1) Four hours of call-in pay if: 

(a) the employee reports to work on any shift; 
(b) the employee’s shift is canceled less than 72 hours before 

the start of the shift (this is reduced to 24 hours where 
staffing needs are reduced due to an act of God or other 
cause not within the employer’s control, i.e., weather-
related cancellations); 

(c) the employee is required to be available to report to 
work; or 

(d) the employee is required to contact the employer 
less than 72 hours before a shift to confirm  whether 
to report to work. 

(2) Two hours of call-in pay if the employee reports to work for 
any shift for hours that were not scheduled at least 14 days in 
advance of the shift.

The proposed regulations would prohibit employers from offsetting 
call-in pay by required use of leave time. Moreover, if an employee 
who reports to work or who had a canceled shift would have normally 
worked less than four hours for that shift, the call-in pay may be reduced 
to that lesser number of hours so long as the employee’s hours for that 
shift do not change from week to week.
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HOW WOULD EMPLOYERS BE REQUIRED TO CALCULATE 
CALL-IN PAY?

The proposed regulations would require employers to calculate call-in 
pay as follows: 

• With respect to shifts for which the employee actually reported 
to work and performed services, employers must pay the 
employee’s regular rate or overtime rate of pay, whichever is 
applicable; and

• With respect to the other call-in pay scenarios, employers must 
pay the basic minimum hourly rate with no allowances (nota-
bly, these payments are not included in the employee’s regular 
rate of pay for purposes of calculating overtime since they are 
not for time worked).

WHO WOULD BE COVERED BY THE PROPOSED 
REGULATIONS?

Significantly, the law would not apply to all employees in all 
circumstances.

First, the regulations would not apply to employees covered by a 
collective bargaining agreement that expressly provides for call-in pay.

Second, the regulations would not apply to employees during work-
weeks in which their weekly wages exceed 40 times the applicable basic 
minimum wage, except for an employee’s entitlement to four hours of 
call-in pay when reporting to work.

Third, new employees during their first two weeks of employment 
would not be entitled to call-in pay if they report to work for hours that 
were not scheduled at least 14 days in advance.

Fourth, regularly scheduled employees would not be entitled to call-
in pay if they volunteer to cover: (i) a new and additional shift dur-
ing the first two weeks that the shift is worked; or (ii) a shift that had 
been scheduled at least 14 days in advance to be worked by another 
employee. Under the proposed regulations, a “regularly scheduled 
employee” would mean “an employee who is scheduled at least 14 days 
in advance for shifts consistent with a written good faith estimate of 
hours provided by the employer at the time of hiring”; and, “volunteers 
to cover” would mean “acceptance of any request from another regularly 
scheduled employee or of an open request from the employer that is 
extended to all eligible employees, with no penalty or consequence for 
any employee who does not extend or accept such requests.”
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Fifth, an employee would not be entitled to call-in pay if the employer 
cancels a shift: (i) at the employee’s request for time off; or (ii) when 
operations at the workplace cannot begin or continue due to an act of 
God or other reason outside the employer’s control.

WHAT CAN EMPLOYERS DO TO PREPARE?

It is expected that the regulations will be adopted without substantive 
revisions.

Accordingly, employers should take proactive steps to comply with 
these regulations, including: 

• training managers and payroll employees on the proposed 
regulations and their exceptions; 

• working with their payroll providers to implement automatic 
procedures and guidelines to ensure that employees are 
receiving call-in pay when applicable; 

• providing employees with at least 72 hours’ notice of shift can-
cellations and on-call scheduling;

• providing employees with good-faith estimations of their 
schedules on at least 14 days’ notice; 

• preparing for and budgeting for any financial impact that 
may result from a need to continue to utilize on-call or call-in 
scheduling; 

• tracking coverage needs to ensure that they are not  required 
to change shifts on short notice or alter good-faith estimates to 
their employees; and 

• re-examining scheduling practices to ensure compliance.

NOTE

1.  The proposed regulations can be found  at https://labor.ny.gov/workerprotection/
laborstandards/pdfs/employee-scheduling-proposed-rule.pdf.  

https://labor.ny.gov/workerprotection/laborstandards/pdfs/employee-scheduling-proposed-rule.pdf
https://labor.ny.gov/workerprotection/laborstandards/pdfs/employee-scheduling-proposed-rule.pdf
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Why I Feel Like a Fish Out of Water, or, 
Monachopsis1– Part III 

Steven J. Greenblatt

Psychiatrists, philosophers, and others have argued that import 
of work, with its provision of social networks and social support, 
is intrinsic to the existential self. When workers are deprived of 
that experience, the injury can affect core elements of a per-
son’s existence. Incivility and discrimination imperil this defini-
tive contribution of work. Using legal, sociological, psychological, 
and organizational development lenses, this multi-part article 
will examine the actual adverse experiences of those vulnerable 
employees, and proven as well as innovative ways to ameliorate 
them, particularly when they theoretically do not rise to the level 
of cognizable discrimination. In the first part of the article, which 
appeared in the Winter 2017 issue of Employee Relations Law 
Journal, the author surveyed the significance of work to Americans 
and how the workplace experience can be transformed by its tribu-
lations. Implicit bias – favoring something over another without 
cognitive awareness – was examined, as well as its impact on tar-
gets, notably a feeling of being an outsider, and stereotype threat. 
The second part of the article, which appeared in the Spring 2018 
issue of Employee Relations Law Journal provided a personal 
example of stereotype threat to highlight outgroup members’ rou-
tine experiences, and discussed other aggravating influences on 
the workplace experience – veiled and overt discrimination. This 
third part of the article explores the prime import of perceptions 
of discrimination. The final part of the article, which will appear 
in an upcoming issue of Employee Relations Law Journal, will 
recommend methods to curate the workplace experience short of 
litigation and provide more dignity and higher performance for 
individuals and organizations in which they work. 

This third part of a multi-part article explores the prime import of 
perceptions of discrimination.

Steven J. Greenblatt, an attorney, is a lecturer at Pennsylvania State 
University School of Labor and Employment Relations.  
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THE PRIME IMPORT OF PERCEPTIONS OF 
DISCRIMINATION

Naïve Realism 

To re-coin a phrase, “Perception is 99% of the law.” Since case law 
holds that the determinative factor in discrimination or harassment is 
not the intent of the actor but the impact on the recipient, essentially, 
discrimination is in the eyes of the beholder.2 Therefore, the importance 
of perceptions cannot be overstated. Perceptions drive emotions, which 
propel decisions to complain, grieve, or sue. Sometimes those percep-
tions are accurate, and at times they miss the mark. Either way, the 
dynamics are set in motion for feelings of being devalued, victimized, or 
out of place. This process describes the origin of lawsuits. 

The role of perception carries multiple ramifications. For example, we 
see bias in others but fail to recognize it in ourselves.3 This phenomenon 
is virtually universal, and it is not diminished by one’s IQ.4 The propen-
sity toward blind bias strengthens when people acknowledge that they 
have resorted to biased techniques.5 As a result, we cannot thoroughly 
monitor our own behavior and words, and we often conclude that we 
are not part of the problem. Our blind spots interact with our implicit 
bias. For instance, when we see a person with a disability we assume 
that they are pitiful or helpless or an overweight person we may con-
clude that he has no self-control or a beggar we may feel that he did 
something to deserve living on the street.6 The lack of recognition that 
we are subject to these blind spots and implicit bias is increased by the 
“Better than Average Effect,” also known as the “Dunning-Kruger Effect,” 
which tricks us into believing that we are less biased than others, provid-
ing further insulation from our own implicit biases. In fact, when people 
are presented with this fact of life, they respond defensively and ramp 
up their Dunning-Kruger response.7

However, “There is no immaculate perception”; even when we sin-
cerely believe that we are accurately interpreting what we believe we 
have seen, our ability to discern reality without prejudice or distortion is 
compromised. The Ladder of Inference illustrates how the perceptions 
of our five senses are distorted in several ways, almost spontaneously.8 
We begin with the first rung (1), reality, which is objective. However, we 
select, or recall, (2) different portions of the data that we observe. Those 
recollections are then subject to our (3) interpretations, about which we 
make (4) assumptions. From this distorted view, we draw conclusions 
(5), form beliefs (6), and then take action (7). All of these steps are taken 
within seconds, eschewing deliberative thought processes. Implicit bias 
operates simultaneously, influencing our climb up the ladder at each 
step. 

The phenomenon, known as “naïve realism” – taking what we per-
ceive, see, and hear at face value – mesmerizes us into believing that we 
see the world as it truly is, without any bias or distortion. This human 
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predilection tends to reinforce our implicit biases and stereotypes. 
Falling prey to the “false consensus effect,” many also conclude that oth-
ers share our world view.”9 It consists of three basic ingrained beliefs: (a) 
I came to what I know through reliable introspection and reasoning; (b) 
others must, therefore, share my point of view; (c) those who do not are 
either biased or subject to some other distorting influence, too lazy to do 
the hard work I have done or lacking the intelligence to break through 
to the truth.10 This structure of implicit bias supported by pillars of self-
protection (i.e., blind bias, naïve realism, false consensus effect) should 
make us wary of minimizing the impact of microaggressions. 

Naïve realism helps explain the stubborn dynamics and cyclical 
nature of monachopsis; people whose words or actions make others 
feel excluded or insignificant often do not comprehend why there is a 
rift or animosity. Instead,

[F]ailures of empathy in perspective taking…are ubiquitous in social 
and political life. Such failures, we contend, play an important role 
in promoting the correspondence bias or fundamental attribution 
error —that is, the tendency for observers to attribute actions and 
outcomes in the social sphere to distinguishing personal dispositions 
of the actor instead of the situational forces and constraints faced or 
experienced by that actor.11

This vicious cycle is, therefore, accelerated by the deeply held 
belief of people to acknowledge that they (and no one else) own(s) 
the truth, and the inability to assimilate that people who are different 
from them have dissimilar life experiences and, hence, outlooks and 
perceptions. Instead, we retreat to our default mode: the correspon-
dence bias, also called the fundamental attribution error. When we 
default to the fundamental attribution error, we assume that a weak-
ness or flaw in another person in fact reflects that person’s character 
and cannot be justified by a situational explanation. Of course, the 
irony is that when we err, we provide a situational alibi to avoid find-
ing a similar personal flaw in ourselves. The inescapable conclusion 
is that context, and situations, matter,12 but we neglect that actuality 
when we mindlessly infer that everyone must perceive as we do. A 
parable: 

A seminary student and his wife visit the head of the school where 
the husband studies. They cannot agree on something, and they 
asked that he resolve it. The husband believes that since he spends 
all day and much of the night studying holy writings and is devoted 
to spiritual matters, he should not have to take out the garbage and 
clean up the dishes. She does not realize, he opines, that he is a 
scholar and does not engage in such mundane acts, that they are 
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beneath his dignity. His religious leader concurs, telling him that the 
religious law does not mandate that he handle these tasks. 

The next morning, the couple are awakened by the doorbell. The 
student-husband opens the door only to see his clergyman, whom 
he greets. The religious leader walks by him and as he heads directly 
for the kitchen garbage, tells him, “I am not here to socialize. You 
may believe that taking out the garbage is beneath your dignity, but 
it is not beneath mine.” 

The illusory image we have of ourselves escapes even those with 
self-awareness. For example, in one study, “[S]tudents’ self-reports of 
intelligence bore almost no relation to results from IQ tests. Those with 
high self-esteem overestimated their brilliance, while those with low 
self-esteem underestimated theirs, suggesting that when it comes to the 
qualities we associate most with self-worth, our judgements are based 
more on confidence than objectivity.”13 Frequently, this gap between 
reality and objectivity can result in attributing fault to others when our 
role in the interaction contributed to the offense or misunderstanding. 
We delude ourselves when we are assured that we can intuit others’ gen-
uine emotions; we rarely get our own right: “In a few seconds, we judge 
another person and think we know them. When, the person we’ve lived 
with the longest, we still don’t know very well—ourselves.”14  We often 
act on anger or some past experience without conscious awareness and 
then explain our actions offering a different basis. We exhibit anger or 
fear, but when confronted, we deny these obvious realities. The conflict 
between supposed lack of awareness and the resultant responsibility for 
one’s actions complicates the problem: 

 [T]he claim that such influences are implicit is, in fact, not straight-
forwardly related to the claim that individuals lack awareness of the 
morally problematic dimensions of their behaviour. Nor is it clear 
that lack of awareness does absolve from responsibility. This may 
depend on whether individuals culpably fail to know something that 
they should know … [A]n answer to this question, in turn, depends 
on whether other imperfect cognitions are implicated in any lack of 
the relevant kind of awareness.15 

Moreover, group membership often provides a unique lens on one’s 
perception of discrimination.16 

Most whites believe that blacks living in the U.S. have the  same 
opportunities as whites for jobs (74%), education (80%) and housing 
(85%). Blacks, on the other hand, are far more divided, with only 
slim majorities saying blacks have equal opportunities in housing 
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(56%) and education (55%). Many fewer blacks, 40%, say people of 
their race have equal job opportunities.17

The Pew Research Center issued a report entitled, On Views of Race 
and Inequality, Blacks and Whites Are Worlds Apart, which reflects 
the disparate points of view: Forty percent of Whites believe that the 
changes needed to achieve equality have already been made; only eight 
percent of Blacks agree. This vast abyss must affect individual percep-
tions of relations in the workplace.18 

Similarly, by way of example, people with disabilities are infan-
tilized, subjected to denial of their sexuality, and violation of gender 
boundaries.19 These microaggressions may or may not rise to the level 
of legally cognizable discrimination. People who engage in this con-
duct generally do not intend to offend; therefore, unless confronted, 
implicit bias remains (relatively) invisible to the perpetrator, creat-
ing an additional layer of opacity that hinders effective resistance 
to it; moreover, blind spots cloud the insight of these well-meaning 
people, including professional baseball umpires and basketball ref-
erees, whose main skill is supposed to be evenhanded and precise 
judgment.20 

Umpires were more likely to call strikes for pitchers who were of the 
same race/ethnicity as they were. Even more interesting is the fact 
that this bias emerged only under three conditions: (1) if the game 
was played in the subset of ballparks that did not have a comput-
erized monitoring system the league uses to review umpires’ per-
formance in calling balls and strikes; (2) if the number of people 
attending the game was relatively low; and (3) if the call would not 
be the final ball or strike for the player at bat. In other words, the 
racial/ethnic bias was evident only under the conditions when there 
would be the least accountability or public outcry… Modern racism 
is far more subtle and most likely to be present under the cloud of 
ambiguity. Like germs lurking beneath a seemingly clean countertop, 
stereotypes, prejudice, and discrimination in contemporary life live 
under the surface to a much, much greater extent than most people 
realize. And like germs, their existence can have a profound effect on 
us, despite how hidden they may be. 21 

Moreover: 

The power of implicit bias can vary with the neuroses of the people 
with authority; for instance, it extends to referees who are short in 
stature; they were found to call more personal fouls in NBA games. 
Therefore, shorter referees officiate differently from their peers.22

The impact of implicit bias could extend to every conceivable type of 
harassment or discrimination, to every group and subgroup. 
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THINGS GET CURIOUSER

Colorism and Intragroup Discrimination

As a result of the tenor of racial relations and the competition for 
limited resources, tensions develop. For example, colorism is a serious 
issue in American society; research has confirmed that people of color 
whose skin tones are lighter receive greater consideration in employ-
ment than those whose skin tone are darker.23 “[L]ighter skinned Blacks 
were more likely to have greater years of education, higher salaries, 
and more prominent jobs than their darker skinned counterparts. They 
even found that the gap in educational attainment and socioeconomic 
status between light- and dark-skinned Blacks is equivalent to the gap 
between Whites and all Blacks in general.”24 To bring the point home, 
in one discrimination case, a dark-skinned Applebee’s employee who 
claimed colorism, prevailed over the defense of a light-skinned super-
visor.25 In another case a dark-skinned Latino who was denied rental 
housing prevailed on a claim of skin color discrimination by a Latino of 
light complexion.26 This bias against dark skin appears to be embedded 
outside the workplace. One study found that people associated immoral 
or dissolute behavior with darker skin tones.27 With these findings, all 
employers should be on notice that implicit bias and competing dispa-
rate perceptions can contribute to unequal treatment in their workplaces. 

Within a single identity group, there can be internal conflict that 
activates stereotype threat. For example, colorism, the preference for 
people with lighter skin tones, facial features, and hair texture, repre-
sents another byproduct of society’s racial pecking order, which facili-
tates and bolsters implicit bias and subjects people of color to extra 
layers of prejudice from within and without.28 This dichotomy creates 
a “race paradox” – competing emotions of celebrating Blackness and 
revering lightness, often promoted within families “engaged in racial 
socialization practices to celebrate Blackness and …denigrate dark-
ness” - that creates internalized oppression and confusion in many 
aspects of life.29 It is evidenced by the various methods by which 
people of color (or other marginalized groups) strive to fit in;30 through 
discrimination by people of color against others of color whose skin 
is lighter or darker;31 by the global epidemic use of skin-whitening 
products;32 and by presenting themselves as fitting in to the domi-
nant (White) perspective of “acceptable” people of color.33 Thornhill 
found that those individuals deemed too racially salient tend to be 
passed over for jobs and promotions or college acceptance because 
they are not racially palatable (i.e., they make white people uncom-
fortable).34 The discrimination cases signify the divisive line that color 
represents35 as well as the penalties suffered based on color.36 The 
skin-whitening connotes internalized oppression, creating divisions 
within the group.37 This social practice results in a structural ordering 
that is an open secret amongst people of color.38 It derives, in part at 
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least, from the White dominant group’s judgment on color that groups 
them collectively as Black.39 The detritus from intra-group colorism 
has a Topsy-like effect: Whites expect nondominant group members to 
display greater tolerance for marginalized groups and do not give any 
latitude to nondominant groups that denigrate other such groups, or 
their own. For example, if nondominant people do not support their 
own group members, or fail to display anticipated support for other 
immigrants, then the dominant group members adjudge them as more 
immoral than dominant group members who also fail to endorse immi-
grants.40 This type of intragroup reordering is not limited to people of 
color.41 Case in point: Nazis regarded Christians with a drop of Jewish 
blood as Jews.42 

Working Identity

Intersectional invisibility and dehumanizing management decisions 
often produce a protracted embroilment in “working identity.” One is 
exercising a working identity when she endeavors to render her “oth-
erness” as less salient. This goal is operationalized either to fit in or 
to manage their own emotions (efforts the dominant group need not 
engage in), so they are regarded as a member of the in-group.43 This 
process of enforced working identity may begin before onboarding, at 
the application process, when candidates may “whiten” their resumes.44 
This extra burden devolves upon any person who possesses a non-
dominant identity, and so it can impact their thinking process and 
their working experience. Brent Staples in Whistling Vivaldi essentially 
implemented such a plan. This phenomenon arises because, “(R)acial 
judgments are based not just on phenotypic differences (or judgments 
on the basis of a person’s skin color) but on performative differences 
(judgments based on how a person conforms to behavior stereotypically 
associated with a certain race).”45 These assessments often derive from 
stereotypes that reflect historical attributions of assumed incompetence, 
criminality, or inferiority.46 Begley offers this pointed anecdote to drive 
home the point that men are presumed competent, but women must 
prove their proficiency: 

A scientist, Ben Barnes, presented a well-received paper, and a col-
league noted that his science was much better than his sister’s. The 
problem was that Ben Barnes had done the scientific research as 
Barbara Barnes before his transgender transformation.47 

Navigating where your identity lies, or what face you present to the 
dominant group and to one’s in-group is an enervating and endless 
masquerade. 
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To the extent that I can identify with “acting white,” I experienced 
this phenomenon when I graduated from public high school and was 
accepted on virtually full scholarship at a “Little Ivy” college. When 
the 200 new freshmen met, only a handful of us did not know the 
majority of men; almost all had attended elite private schools, drove 
up in Volvos and Mercedes, and brought stereos and other amenities 
that were out of reach for me. I was slotted to work in the mail room. 
I recall one freshman, the son of the owner of a national charcoal 
manufacturer, who not only had a new Mercedes and skis, but he 
also had purchased round-trip airplane tickets to New York City for 
every weekend of the school year. That was just the beginning. My 
enthusiasm for the beautiful campus and the independence I was 
looking forward to quickly melted: I recognized that I did not fit in; 
moreover, over the next few weeks, I learned that, unlike most of my 
fellow freshmen, I did not have the social or academic preparation 
to compete as successfully as I had in my high school years. I knew 
that my family was lower middle class socioeconomically, yet this was 
my first personal realization that your relative stratum could largely 
define your self-image, as well as whom your in-group included.48 
But happily, as with high school Geometry, I transferred to a public 
college after the first year and left my “working identity” and “stereo-
type threat” challenges behind. Not everyone has such a transportable 
opportunity. 

Working identity essentially obligates the aware nondominant person 
(which, depending on the venue, might include, e.g., minorities, women, 
disabled, immigrant, Christian, Moslem, Jew, Hindu, Sikh, homosexual, 
transgender, AIDS patients, mentally ill, cancer victims…) to make her-
self palatable, or less salient, to make the dominant group feel comfort-
able and not threatened.49 This emotional contradiction is continually 
internalized and creates a dichotomy in the disadvantaged person’s 
approach to the work experience, depleting energy on a recurrent basis, 
not unlike the energy expended and the awareness of the stereotype 
Brent Staples provoked in Whistling Vivaldi,50 or Alice in Wonderland. 

The Caterpillar and Alice looked at each other for some time in 
silence: at last the Caterpillar took the hookah out of its mouth, and 
addressed her in a languid, sleepy voice.

‘Who are you?’said the Caterpillar.

This was not an encouraging opening for a conversation. Alice 
replied, rather shyly, ‘I — I hardly know, sir, just at present — at least 
I know who I WAS when I got up this morning, but I think I must 
have been changed several times since then.’

‘What do you mean by that?’ said the Caterpillar sternly. ‘Explain 
yourself!’
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‘I can’t explain  myself, I’m afraid, sir’ said Alice, ‘because I’m not 
myself, you see.’

‘I don’t see,’ said the Caterpillar.

‘I’m afraid I can’t put it more clearly,’ Alice replied very politely, ‘for I 
can’t understand it myself to begin with; and being so many different 
sizes in a day is very confusing.’

‘It isn’t,’ said the Caterpillar.

‘Well, perhaps you haven’t found it so yet,’ said Alice; ‘but when you 
have to turn into a chrysalis — you will some day, you know — and 
then after that into a butterfly, I should think you’ll feel it a little 
queer, won’t you?’51 

Again, a personal anecdote illuminates the concept of working 
identity: 

As a young prosecutor, I was the first in my class “privileged” (that is 
how it was presented to me) to be selected for “Felony Duty.” Felony 
Duty meant being on call from Friday morning until Monday morn-
ing six times a year and responding to all calls of major crimes com-
mitted in the Bronx, or arrests for such crimes. It was painted as an 
important responsibility that was not lightly delegated. I was becoming 
religiously observant at that time, and I informed the administrator, 
a Jewish woman, that I could not respond on the Sabbath. The feel-
ing that I was sticking out like a sore thumb was in place before this 
incident. I was already sorely aware that I was not in the “in-crowd,” 
since I did not socialize with colleagues on Friday nights at a local bar 
– the Sabbath began before sundown on Fridays. Her response was: 
“Greenblatt, you are a serious administrative problem.” It should be 
noted that this incident occurred in 1977; the New York State Human 
Rights Law covering religious discrimination and accommodation, had 
not yet been adopted.52 It was only the beginning of my second of a 
four-year commitment in the Office, and I was shaken. I inquired of 
senior Assistant District Attorneys in my bureau, and they advised that 
“Homicide Duty,” wherein you are on call for a 24-hour period 12 times 
a year, was another option; the hitch, they explained, was that Homicide 
Duty had always been reserved for more senior attorneys who had years 
of trial experience. That was why I was called upon to handle Felony 
Duty and why the administrator reacted with hostility: I had disrupted 
her plans. But this new prospect of Homicide Duty also created anxiety 
for me, particularly since I would continually be contrasted with more 
experienced attorneys and because I would be responsible for the com-
plete investigation of crime scenes as well as interrogations of murder 
suspects upon arrest. I was sorely aware that I was not in a strong posi-
tion to negotiate. I ruminated for a couple of days and returned to the 
administrator. 
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I proposed to her that I could handle Homicide Duty in lieu of 
Felony Duty. To surmount the challenges that may have prevented 
a favorable response (including my junior status and my lack of 
experience in homicide investigations), I offered to ride with a 
more senior Assistant District Attorney on my own time to become 
familiar with best practices, and I offered to not only work one day 
a month as others assigned to Homicide Duty did, but also to cover 
all 13 public holidays that did not conflict with my religious obli-
gations. To avoid being labeled “a serious administrative problem,” 
and frankly, to curry favor so that I would not squander the trac-
tion I had worked to achieve, I was, therefore, offering to assume 
approximately twice the workload compared to anyone else on this 
assignment; they would also be relieved of working on those 13 
holidays. I was instantly a hero. However, my discretionary time 
would be forfeited, and my self-confidence diminished. As margin-
alized employees must muster ad hoc and continually, I essentially 
had to strategize a way to make my emerging religious identity less 
salient and to transform myself into someone operationally palat-
able enough so the dominant group (non-Jews and non-observant 
Jews) could work without regarding me as an unfairly privileged, 
or problematic, character. The entire experience, with its upsides 
and downsides, evoked emotions for me each time I was on duty 
over the next three years. Emotions are an integral component of 
this experience of deracination.53 Consequently, work proficiency is 
subject to being compromised for similarly situated employees.54 A 
historical example will illuminate:

The Maranos, meaning “swine” and intended to dehumanize them, 
were Jews forced to clandestinely convert in Spain during the 
Inquisition. Prior to this coerced deracination, they had composed a 
thriving community…Forced to hide their true inner religious iden-
tity in order to survive in medieval Hispanic Catholic societies, the 
distant and diluted remnants of the Marranos (or “Judaizing New 
Christians,” as they were sometimes called) often made great sacri-
fices to observe what they could, and could remember, of the Jewish 
tradition and maintain their credo that “salvation comes only through 
the Torah of Moses.” Centuries of living outwardly as Christians while 
maintaining, usually without recalling why, the barest vestiges of 
their original Jewish faith took a severe psychological toll. Secrecy 
and avoidance of any displays of their residual Jewish practices, com-
bined with public lives of pious Catholicism, became entrenched 
over the centuries, along with a deeply ingrained fear, bordering on 
paranoia, of being outed. True to form, most contemporary Marranos 
have tended to fear their rediscovery as Jews and resisted rejoining 
the people of Israel, from whom they were cruelly separated half a 
millennium ago.55
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Changing one’s identity to fit in has a depressing history, and it is 
conjured up in today’s workplace.

Colorblindness

The impact of microaggressions is further intensified by the colorblind 
posture many dominant-group members – ostensibly mainly “nice,” 
well-meaning people – assume.56 Members of the majority group are 
likely to prefer a common, one-group identity,”57 and their mindset may 
be characterized by a statement of belief, “When I look at you, I don’t 
see color.” Colorblindness hypothetically looks beyond racial distinc-
tions, claiming that color does not matter, as compared with multicul-
turalism, which is based on recognizing and valuing differences.58 Most 
Whites are “adamant” that the United States is and has been for several 
decades, a meritocratic society, colorblind in practice.59 In other words, 
the subtext of colorblindness, that race does not matter, constitutes a 
tacit disavowal of the lived experience of people of color. Moreover, 
some commentators claim that colorblindness is the default mindset 
for Caucasians in the United States.60 In fact, Whites, through no fault 
of their own, are members of the dominant group and profit from their 
group’s privilege and the power it endows, without doing more.61

The ultimate result is the concealment of inequality and the obscuring 
of the contrast in racial experience, while simultaneously perpetuating 
the disparities by denying either structural racism or one’s own privi-
lege.62 It should, therefore, not be surprising that “[p]ersons who adopt 
a colorblind attitude are less positive and supportive of persons differ-
ent from them than those who adopt a multicultural orientation and 
recognize differences.”63 “Whites in interracial interactions primed with 
colorblindness exhibited more behavioral prejudice, which mediated 
ethnic minorities’ decreased cognitive performance. These findings sug-
gest that Whites’ exposure to certain ideologies may affect the cognitive 
performance of the ethnic minorities they encounter.”64 

“I mean, you got the first mainstream African-American who 
is articulate and bright and clean and a nice-looking guy…

I mean, that’s a storybook, man.”

Then Sen. Joseph Biden, referring to then Sen. Barack Obama 
(Feb. 2007)

Who was Sen. Obama? Was he Black? Was he White? Which identity 
prevailed? How would he present himself to the American people? Could 
he overcome the stereotypes that White people – and likely non-Afri-
can-American persons of color – implicitly held about African-American 
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men? If his vice-presidential running mate were the gauge, the stereo-
type would be hanging over Sen. Obama’s head, even as the American 
people may be attempting to give him the benefit of the doubt. 

Passive Managers and Supervisors Who Lack Self-Awareness

Laissez-faire supervisors and managers who do not regulate their 
implicit biases may inflict harm or permit vulnerable employees to experi-
ence degrading comments and behaviors without adequate organizational 
support.65 Organizational dynamics create the dilemma that as passive 
leadership increases, the perceived indirect support from colleagues 
decreases.66 The conventional responses from management – to unthink-
ingly accept the recommendations of its managers and supervisors, along 
with the errant conduct that they engage in, or to give credence to the 
supervisory version of events over the complaining employee’s - serve to 
solidify the corporate culture of debasement of these employees. 

I recently trained members of a private company in management 
skills. They were young, bright and casual, and the “F” word and the “S” 
words peppered many of their conversations. I cautioned them about 
that, but the CFO said that they did not want to toy with a “winning 
culture.” I commiserated with him but held firm, noting that this practice 
does not signal the winning component of the culture. Then one man 
said that he was fed up with a subordinate, and that he called him a 
“douchebag” several times. He had raised the stakes. He was labeling 
someone. This is the type of demeaning characterization that becomes 
affixed and often creates a cloud around the person so that everyone 
comes to think of him in that way. One could easily envision the tar-
get’s colleagues studiously avoiding their peer. A suit claiming a hostile 
environment and some specific discrimination or retaliation could be 
knocking at the door. The message employees receive is that the orga-
nization does not care, and that the hurtful behavior is acceptable. They 
withdraw, lose self-esteem, or engage in other counterproductive orga-
nizational behaviors.67 Moreover, it becomes contagious.68 

Throw in a smidgen of power, and these behaviors grow in import. 
As an administrator in a medical center in charge of labor relations and 
then as Acting Affirmative Action Officer, I received numerous com-
plaints reflecting such managerial insensitivity and indifference, causing 
recipients to feel devalued and excluded. For instance, to make room 
for an Asian friend of an Asian manager from Asia, a long-term Black 
employee was asked to voluntarily transfer to another department; when 
she declined, she and her desk were placed in a closet…A department 
chair told faculty members at a staff meeting that the absence of one 
physician was the result of his partner’s passing from AIDS, and, without 
any proof, claimed that he now had it…A department chairman kissed 
and hugged all the women in his office before and after every weekend, 
holiday, vacation, and conference, for years…A different department 
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chairman stated that most of the employees had a “plantation mental-
ity”… A devout Muslim woman and a devout Jewish woman (from the 
same department) felt excluded because their staff meetings began with 
employees sitting in a circle, holding hands, and saying a prayer to the 
Christian deity…An employee was the only staff member in a hospital 
unit from one Caribbean island, and the majority of staff members from 
a different island, led by the manager of blue-collar employees, sub-
jected him to slurs, epithets and rumors about his national origin and his 
supposed sexual orientation…A Muslim painter was called a terrorist…
One lesbian spread evil rumors about another lesbian and vandalized 
her locker; two managers knew of this harassment and did not report 
it…A religious Jewish woman, the only Caucasian nurse on her critical 
care unit, complained that she was denied an accommodation for her 
Sabbath despite an agreement before she came on, and she was coun-
seled and disciplined for failure to perform her duties as a result…A 
woman carried a Bible and proselytized, telling people who were not 
members of her religion that they were the devil and were going to 
hell…When low-level employees stayed overnight and for an extra day, 
or two, to care for patients during a severe snowstorm, they were served 
peanut butter and jelly sandwiches and soda; the senior administrators 
received all catered meals – shrimp, spare ribs, salad. In each instance, 
managers took no action when the offensive conduct was called to their 
attention…The list is virtually endless. 

Monachopsis reigns. 

* * *

The final part of the article, which will appear in an upcoming issue 
of Employee Relations Law Journal, will recommend methods to curate 
the workplace experience short of litigation and provide more dignity 
and higher performance for individuals and organizations in which they 
work. 
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Tax Cuts and Jobs Act of 2017

Mark E. Bokert and Alan Hahn

On December 22, 2017, President Trump signed into law the Tax 
Cuts and Jobs Act of 20171 (TCJA), which significantly amends the 

Internal Revenue Code of 1986 (the Code).  While the main focus of the 
TCJA may be on lowering corporate and individual tax rates, the TCJA 
also includes meaningful changes in the area of employee benefits and 
executive compensation, including changes to the Patient Protection and 
Affordable Care Act (ACA), the tax treatment of how public companies 
and tax-exempt organizations pay their executives, and various fringe 
benefits.  Among the changes in the benefits and compensation arena, 
the TCJA effectively repeals the ACA individual mandate by reducing 
the individual mandate penalty to zero, effective as of January 1, 2019;2 
prohibits public companies from deducting certain performance-based 
compensation paid to their top executives; and provides that nonprofit 
organizations are subject to excise taxes for certain compensation pack-
ages paid to their highest paid employees. 

Some expected changes impacting benefits and compensation never 
came to fruition. For example, while some earlier drafts of the TCJA 
included a repeal of Section 409A of the Code and the expansion of 
Health Savings Accounts (HSAs), the final law does not include any 
changes in these areas. 

This column provides an overview of some of the changes enacted 
by the TCJA that impact the employer-employee relationship. Employers 
will want to work with their legal counsel to understand the nuances 
of the TCJA to determine whether any of their employee benefits plans 
or executive compensation arrangements should be amended in light of 
the TCJA and whether they should consider revising benefit packages 
offered to their employees. 

Employee Benefits

Mark E. Bokert is a partner and co-chairs the Benefits & Compensation 
Practice Group of Davis & Gilbert LLP. His practice encompasses nearly 
all aspects of executive compensation and employee benefits, including 
matters related to equity plans, deferred compensation plans, phantom 
equity plans, qualified retirement plans, and welfare plans. Mr. Bokert may 
be contacted at mbokert@dglaw.com. Alan Hahn is a partner and co-chairs 
the Benefits & Compensation Practice Group of Davis & Gilbert LLP. His 
practice is devoted to advising clients of all sizes, including in the design 
and implementation of a wide variety of creative, unique, and tax-effective 
employee benefit plans and programs. Mr. Hahn may be contacted at 
ahahn@dglaw.com. 
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ACA Individual Mandate

Under the ACA individual mandate, individuals who are not cov-
ered under a health insurance plan that qualifies as minimum essential 
coverage during a tax year are subject to a penalty for each month in 
which such individual does not maintain such coverage.3 The penalty 
is the greater of (i) a percentage of the individual’s household income 
in excess of the return filing threshold; or (ii) a flat dollar amount.4 The 
penalty is capped at the cost of the national average premium for a 
bronze level health plan available through the Marketplace for the indi-
vidual’s family size.5  

Under the TCJA, the ACA individual mandate penalty is reduced to 
zero.6 Because this change will apply to months beginning after December 
31, 2018, individuals still will need to be covered under a health insurance 
plan that qualifies as minimum essential coverage during the 2018 tax 
year or face a penalty.7 By reducing the ACA individual mandate penalty 
to zero, the TCJA effectively repeals the ACA individual mandate as of 
January 1, 2019.  Employers may need to recognize that individuals who 
only obtained coverage to avoid the ACA individual mandate penalty will 
no longer be incentivized to do so beginning in 2019. 

The ACA employer mandate is not affected by the TCJA, so appli-
cable large employers must still offer full-time equivalent employ-
ees the opportunity to enroll in minimum essential coverage that is 
affordable and provides minimum value under an eligible employer-
sponsored plan.8 An applicable large employer means an employer 
that employs at least 50 full-time equivalent employees.9 An applicable 
large employer is subject to a “pay or play” penalty under the ACA 
if at least one full-time equivalent employee receives a premium tax 
credit to help pay for health insurance from the Marketplace and an 
employer either (i) does not offer minimum essential coverage to at 
least 95 percent of its least full-time equivalent employees; or (ii) offers 
such coverage, but such coverage is not deemed affordable or provid-
ing minimum value.10

While the ACA employer mandate is not directly impacted by the 
TCJA, applicable large employers may experience a reduction in pen-
alties under the ACA since individuals are less incentivized to obtain 
health insurance from the Marketplace without the ACA individual man-
date penalty. If there are fewer individuals going to the Marketplace for 
their health insurance, fewer individuals are likely to receive a premium 
tax credit to help pay for health insurance. Because a premium tax credit 
is one of the required triggers for the “pay or play” penalties, fewer 
premium tax credits being handed out likely will reduce the number of 
applicable large employers subject to such penalties and/or reduce the 
size of such penalties.  
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Public Companies – Executive Compensation 

Prior to the enactment of the TCJA, publicly held corporations (i.e., 
corporations issuing any class of common equity securities required to 
be registered under Section 12 of the Securities Exchange Act of 1934 
(the Exchange Act))11 were not allowed to deduct amounts exceeding 
$1 million paid to covered employees as remuneration for a given tax 
year.12  A  covered employee included any employee who, on the last 
day of the company’s fiscal year, was either the chief executive officer 
(or equivalent) of the company or one of the next three highest paid 
officers of the company (other than the chief executive officer) whose 
compensation was required to be reported in the company’s proxy state-
ment.13 Previously, the $1 million deduction limit did not apply to certain 
performance-based compensation.14 This exception created an incen-
tive for a company to structure its executive compensation packages as 
performance-based compensation. 

The TCJA amends and expands the definition of covered employee 
and remuneration under Section 162(m) of the Code (Section 162(m)).15 
These expanded definitions limit a company’s ability to structure its 
executive compensation packages to allow the company to take a 
deduction for such compensation packages. Under the TCJA, a cov-
ered employee will now also include an individual who is named the 
chief executive officer or the chief financial officer of the company or 
one of the three highest paid officers of the company (other than the 
chief executive officer or chief financial officer).16 Additionally, once an 
individual is considered a covered employee for any tax year commenc-
ing after December 31, 2016, his or her compensation would remain 
subject to the $1 million deduction limit for each subsequent tax year.17 
This expanded definition of covered employee is commonly referred 
to as the “once covered, always covered” rule. Because an individual 
never loses his or her status as a covered employee, all compensation 
paid to that individual, including all payments made upon or following 
termination (including payments to the individual’s beneficiaries fol-
lowing the individual’s death) will be subject to the $1 million deduc-
tion limit. Therefore, severance pay, deferred compensation payments, 
supplemental executive retirement plans, and other similar types of 
post-termination of employment payments to a covered employee or his 
or her beneficiaries are apparently subject to the $1 million deduction 
limit under the TCJA. Under the “once covered, always covered” rule, 
the number of covered employees may increase with each passing year 
if the company’s top executives change.  This may lead companies to 
consider strategies for keeping their covered employee list as small as 
possible. 

In addition to the expansion of the definition of covered employees, the 
TCJA broadens the definition of remuneration to include performance-
based compensation.18 As noted above, certain performance-based 
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compensation arrangements previously were excluded when calculat-
ing employee remuneration paid to covered employees for purposes of 
the Section 162(m) limitation. Without the exclusion for performance-
based compensation under Section 162(m), all compensation paid to a 
covered employee in excess of $1 million will no longer be deductible 
for the company. Equity awards such as stock options, stock apprecia-
tion rights, performance stock units, and performance shares granted 
to covered employees are commonly used performance-based com-
pensation vehicles, all of which will now be subject to the $1 million 
deduction limit.

This change may lead companies to move away from providing 
stock-based awards, which received favorable tax treatment prior to 
the enactment of the TCJA, to discretionary bonuses, which did not 
receive favorable treatment. A shift towards discretionary bonuses will 
allow a company to reward (or punish) executives in real-time based 
on their performances instead of relying on performance forecasts. 
However, some shareholder activist groups will continue to expect 
executive compensation packages to emphasize awards that are con-
ditioned on the achievement of rigorous and transparent performance 
goals.19 The purpose of these performance-based awards is to retain 
and incentivize executives to drive performance in accordance with the 
company’s long-term goals and strategies which, in turn, creates value 
for shareholders.20

Additionally, the TCJA expands the scope of companies subject to 
the Section 162(m) deduction limitation.  Specifically, Section 162(m) 
now covers any company that is an issuer of securities registered under 
Section 12 of the Exchange Act or is required to file reports under 
Section 15(d) of the Exchange Act (public debt filers).   

Companies should work with their legal counsel to help them under-
stand the impact of the changes to the Section 162(m) deduction for 
excess executive compensation, including assessing which individuals 
are now considered covered employees. Companies that previously 
utilized the performance-based compensation exclusion should consult 
with their legal counsel, including whether they should modify the struc-
ture of their current executive compensation packages.

Tax-Exempt Organizations – Executive Compensation 

Public companies are not the only entities that will face new require-
ments related to their executive compensation packages.  Specifically, a 
tax-exempt organization may be subject to an excise tax for its execu-
tive compensation packages that are in excess of $1 million.21 Prior to 
the enactment of the TCJA, a tax-exempt organization just had to make 
sure its executive compensation packages were reasonable.22 In draft-
ing the TCJA excise tax provisions, Congress borrowed extensively from 
the newly amended Section 162(m) rules and the existing rules under 
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Section 280G of the Code (Section 280G) and applied them to tax-
exempt organizations. 

Under the TCJA, tax-exempt organizations will be subject to an 
excise tax on compensation exceeding $1 million paid to any covered 
employee.23 A covered employee for a tax-exempt organization means 
an employee that is one of the five highest paid employees of the tax-
exempt organization in a tax year, regardless of the employee’s title 
or position.24 This definition is different from the definition of covered 
employee for public companies under the revised Section 162(m). 
However, similar to the Section 162(m) amendments, the “once covered, 
always covered” rule applies to covered employees of tax-exempt orga-
nizations.25 Once an employee qualifies as a covered employee in one 
year, the employee will be deemed a covered employee for all future 
years even after termination of employment; meaning, a tax-exempt 
organization may be subject to an excise tax for compensation paid to 
a covered employee after his or her termination of employment and for 
payments made to the covered employee’s beneficiaries.26  

Tax-exempt organizations also will be subject to an excise tax for 
“excess parachute payments” under the TCJA.27 An excess parachute 
payment is a payment that is contingent on a covered employee’s sepa-
ration from employment with the employer and exceeds three times 
such covered employee’s base amount.  A covered employee for this 
purpose uses the same definition above regarding a tax-exempt orga-
nization’s excess executive compensation. Base amount is calculated 
under the rules of Section 280G (b)(3) of the Code.

While this excess parachute payment excise tax under the TCJA may 
seem similar to the Section 280G excise tax, the TCJA excise tax differs 
in a number of respects, including the following: (1) the TCJA excise 
tax is imposed on the tax-exempt organization, not the employee; (2) 
the TCJA excise tax is not contingent on a change in control of the 
tax-exempt organization; and (3) the recipient must receive the com-
pensation upon his or her termination of employment with the tax-
exempt organization.28 In contrast, Section 280G imposes an excise tax 
on the recipient who received any excess parachute payments, not the 
employer that paid the amounts.29 Also, the Section 280G excise tax 
applies to compensation that is contingent on a change of control of 
the corporation and does not require the recipient to experience a ter-
mination of his or her employment with the corporation in order to be 
entitled to the payments.30 

Employer Credit for Paid FMLA Leave

Under the TCJA, employers will be able to claim a tax credit for pro-
viding employees with paid leave under the Family and Medical Leave 
Act (FMLA).31 As of now, this credit is only available for the 2018 and 
2019 tax years.32

Employee Benefits
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In order for an employer to be eligible to claim this credit, the 
employer must have a written policy providing that full-time employ-
ees are eligible for a minimum of two weeks’ paid leave and part-time 
employees must be eligible for a commensurate amount of leave on a 
pro rata basis.33  The written policy must also provide that an employ-
ee’s compensation under the program must be at least 50 percent of 
the wages normally paid to such employee for services performed 
for the employer.34 The program must be available to all full-time and 
part-time35 employees who have worked for at least one year at the 
employer.36 An employer can receive a credit only for employees who 
have been employed with the employer for at least one year and who 
were paid no more than $72,000 for 2017.37 

If available, the credit is equal to a percentage of the wages paid to a 
qualifying employee during such employee’s FMLA leave.38  Employers 
can claim a credit for up to 12 weeks of paid FMLA leave per qualify-
ing employee per year.39 The percentage starts at 12.50 percent and 
increases by 0.25 percent (up to a maximum of 25 percent) for each 
percentage point by which wages paid during the FMLA leave exceed 
50 percent of the wages normally paid to the qualifying employee.40 Any 
benefits that are mandated under state or local law cannot be taken into 
account for purposes of determining the amount paid by an employer 
during the FMLA leave.41

Companies that are interested in exploring their eligibility for this tax 
credit should contact their legal counsel to ensure that they have an 
adequate written policy in place and to design a program that complies 
with state and local leave laws while providing a tax credit.

Employee Achievement Awards

The TCJA clarifies what types of employee achievement awards are 
eligible to be deducted by employers and excluded from taxable income 
by employees.42 The TCJA provides that the employee achievement 
awards exclusion is only available when an employer gives an employee 
an achievement award in the form tangible personal property, which 
cannot include cash, cash equivalents, gift cards, gift coupons, gift cer-
tificates, vacations, meals, lodging, tickets to theater or sporting events, 
stocks, bonds, other securities, or other similar items.43 Such awards are 
excludable up to $400 per employee per year if the award was not given 
pursuant to a qualified plan and up to $1,600 under a qualified plan.44

Sexual Harassment Settlements

Companies previously were able to deduct amounts paid in connec-
tion with a legal settlement pursuant to a claim by an employee of sex-
ual harassment or sexual abuse under Section 162 of the Code. Section 
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13307 of the TCJA adds a new subsection under Section 162 of the Code 
to disallow any deduction for any settlement, payment, or attorneys’ fees 
related to sexual harassment or sexual abuse if such settlement or pay-
ment is subject to a nondisclosure agreement.45 Employers should work 
with their legal counsel to understand the corporate deduction implica-
tions when structuring sexual harassment settlements and to structure 
settlements in light of these new rules.

Roth IRA Conversions

Previously, an individual who made a contribution to a traditional 
IRA was able to recharacterize the contribution as a Roth IRA contribu-
tion if the recharacterization was done prior to the individual’s tax filing 
deadline (including extensions).46 Under the TCJA, for tax years begin-
ning after December 31, 2017, individuals will no longer be allowed to 
recharacterize a traditional IRA contribution as a Roth IRA contribution.47

401(k) Plan Hardship Withdrawals

The TCJA modifies the deduction for personal casualty losses under 
Section 165 of the Code to limit the deduction to losses attributable to 
a disaster declared by the President under Section 401 of the Robert 
T. Stafford Disaster Relief and Emergency Assistance Act (a Federally 
Declared Disaster).48  These changes will impact how a retirement plan 
approves hardship distributions if the plan relies on safe harbor hard-
ship withdrawal reasons.49  Under the TCJA, a plan participant may not 
receive a hardship distribution to pay expenses to repair damage caused 
by a casualty loss unless the loss was the result of a Federally Declared 
Disaster.50 These changes apply to losses incurred in tax years beginning 
after December 31, 2017, and before January 1, 2026.51

529 Account Funding For Elementary and Secondary 
Education

The TCJA amends Section 529(c) of the Code to include expenses for 
tuition in connection with enrollment or attendance at an elementary or 
secondary public, private, or religious school as a qualified higher edu-
cation expense.52 Such expenses will be able to be distributed from 529 
accounts without being subject to federal income tax on any earnings.53 
The amended and expanded definition of qualified higher education 
expense may increase employees’ interest in having employers include 
access to 529 accounts and vendors.

Some states will need to amend their tax laws to account for the 
expanded definition of qualified higher education expense. Therefore, 
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in such states, distributions from 529 accounts still may be subject to 
state and local income tax. 

Fringe Benefits

The TCJA amends fringe benefits offered by employers that previously 
received favorable tax treatment, including moving expenses, entertain-
ment expenses, eating facilities, qualified transportation, and qualified 
bicycle commuting reimbursements.  Many of the business deductions 
for these types of fringe benefits are no longer available.  

Moving Expenses

Prior to the enactment of the TCJA, certain moving expenses that 
were either reimbursed or directly paid by an employer were exclud-
ible from the employee recipient’s taxable income.54 Eligible moving 
expenses included reasonable expenses related to (i) moving household 
goods and personal effects from the former residence to the new resi-
dence, and (ii) traveling (including lodging) from the former residence 
to the new residence, provided that the new principal place of work 
would add 50 miles to the employee’s commute from the employee’s 
former residence.55 Under the TCJA, moving expenses that were either 
reimbursed or directly paid by an employer will no longer be excluded 
from the employee recipient’s taxable income, except in the case of a 
member of the Armed Forces on active duty who moves pursuant to a 
military order and incident to a permanent change of station.56

Entertainment Expenses

Expenses relating to entertainment, amusement, or recreation activi-
ties were previously deductible up to 50 percent of the expense, if there 
was a substantial and bona fide business discussion that took place dur-
ing, directly preceding or following the outing.57 Under the TCJA, such 
expenses will no longer be deductible as of January 1, 2018, regardless 
of legitimate business discussions taking place during, directly preced-
ing, or following the outing.58  

Eating Facilities 

Meals offered at a facility for employees were previously deductible to 
the employer and excludible from the employee’s taxable income if such 
facility is located on or near the business premises of the employer and 
revenue derived from such facility normally equals or exceeds the direct 
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operating costs of such facility.59 Under the TCJA, an employer’s business 
deduction will be limited to 50 percent for expenses incurred from after 
January 1, 2018 through December 31, 2025.60 Effective January 1, 2026, 
employers will no longer be able to take any deduction in connection 
with such eating facilities.61 Employees, however, still will be able to 
exclude the value of the meals offered at such facilities under the TCJA.

Qualified Transportation 

Employers that have been previously deducting qualified transporta-
tion fringe benefits that they provide to their employees will no longer 
be able to deduct such amounts under the TCJA.62 Qualified transpor-
tation fringe benefits include transportation in a commuter highway 
vehicle63 in connection with travel between an employee’s residence 
and place of employment, transit passes, parking for commuter highway 
vehicles or carpool, and qualified bicycle commuting reimbursements.64 
An employer will only be able to continue deducting qualified trans-
portation fringe benefits provided to its employees that are necessary 
to ensure the safety of such employees.65 The Internal Revenue Service 
has not issued any guidance regarding what constitutes a necessity to 
ensure an employee’s safety.

These changes to the qualified transportation fringe benefits deduc-
tion will apply to tax-exempt organizations as well.66 A tax-exempt orga-
nization will be subject to a tax on unrelated business income for any 
qualified transportation benefits provided to its employees.67

Although employers will no longer be eligible to receive a tax deduc-
tion for providing qualified transportation fringe benefits to employees, 
employees will continue to be able to set aside pre-tax dollars from their 
paychecks (up to $260/month in 2018) to cover their qualified transpor-
tation expenses.68 These amounts that employees elect to set aside from 
their paychecks also will not be deductible to employers.69

The loss of the qualified transportation fringe benefits deduction 
may cause some employers to stop providing qualified transportation 
fringe benefits to their employees, however, such benefits are popular 
among employees, which may make it difficult for employers to stop 
offering them. Additionally, some jurisdictions have enacted laws that 
require employers to offer transportation benefits to their employees.70 
Employers in these jurisdictions will still have to offer transportation 
benefits to their employees regardless of no longer being able to take a 
related tax deduction. 

Qualified Bicycle Commuting Reimbursements 

For tax years prior to 2018, qualified bicycle commuting reimburse-
ments of up to $20 per qualifying bicycle commuting month were 

Employee Benefits



Employee Relations Law Journal 81 Vol. 44, No. 1, Summer 2018

excludible from an employee’s gross income.71 A qualifying bicycle com-
muting month is any month during which an employee regularly uses 
a bicycle for a substantial portion of travel to a place of employment 
and during which the employee does not receive transportation benefits 
in the form of a commuter highway vehicle, a transit pass, or qualified 
parking from an employer.72 Qualified bicycle commuting reimburse-
ments are any amounts received from an employer during a 15-month 
period beginning with the first day of the calendar year as payment 
for reasonable expenses during a calendar year.73 Reasonable expenses 
include a purchase of a bicycle and bicycle improvements, repair, and 
storage, if the bicycle is regularly used for travel between the employee’s 
residence and place of employment.74

Under the TCJA, effective as of January 1, 2018, employees will no 
longer be able to exclude qualified bicycle commuting reimbursements 
from their taxable income.75 Accordingly, employers will have to start 
including any qualified bicycle commuting reimbursements in employ-
ees’ income and such reimbursements will be subject to payroll taxes 
and income tax withholding. Without the individual tax deduction, 
employees may be less interested in this benefit. Therefore, employers 
may face less pushback from their employees if employers stop offer-
ing qualified bicycle commuting reimbursements than if the employer 
stopped its transit and parking benefits.
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New Plaintiffs’ Firms Bring Increased 
ERISA Litigation Risks for Employers

Craig C. Martin and Amanda S. Amert

Until recently, a small group of specialized plaintiffs’ firms has domi-
nated the ERISA class action space, beginning with untested theo-

ries of liability that are eventually leveraged into portfolios of lawsuits.  
Those portfolios (and the plaintiffs’ attorneys who created them) have 
become well-known.  But an interesting trend has emerged in the day-
to-day ERISA litigation docket: new plaintiffs’ firms have begun to enter 
the space in a significant way.  This development, which has significant 
implications for plan sponsors and fiduciaries, has been picking up sig-
nificant speed in the last several months.

The Retirement Plan Space

For example, in the retirement plan space, a core group of firms 
(many with securities class action pedigrees) kicked off a series of “stock 
drop” cases challenging the decision to offer investments in an employ-
er’s own securities as part of retirement plans.  That group, joined by 
others, moved into a spate of broader challenges to 401(k) plan fee 
practices that have now moved into the 403(b) plan space and show no 
sign of slowing down.  An overlapping group of firms has consistently 
asserted anti-cutback challenges to defined benefit plan changes, and 
some of the same firms went on to initiate a number of “church plan” 
lawsuits contending that certain plans are improperly categorized as reli-
gious “church plans” and are exempted from many retirement plan rules 
under ERISA.  Another contingent continues to mount regular, vigorous 
challenges to ESOP transactions.  

Health and Welfare

On the health and welfare side, a band of plaintiffs’ firms similarly 
have established themselves as driving challenges to changes in retiree 
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health care benefits; have targeted the entire health insurance industry’s 
approach to reimbursement of out-of-network healthcare providers; and 
have challenged the way that health and disability insurance programs 
deal with specific treatments for mental health and other issues.

More Lawsuits

Those lawsuits made firm names like Keller Rohrback, Schlichter, 
Bogard & Denton, the former Lewis Feinberg, and a handful of oth-
ers part of the vocabulary of retirement plan sponsors, fiduciaries, and 
defense lawyers.  Recently, however, these established ERISA practitio-
ners have been joined by new general practice lawyers who are follow-
ing the roadmaps created by these firms and others.  The consequences 
are predictable — more lawsuits, more scrutiny, and more risk — includ-
ing growing litigation risk for smaller companies that previously were 
less-than-desirable targets in the initial waves of litigation.  

ERISA Lawsuits

In ERISA, more than in many other areas, a theory that puts one 
employer at risk can often be applied across the board to a large swath 
of companies.  Employers, and particularly large employers, tend to rely 
on the same groups of vendors, same types of plan structures and offer-
ings, and similar policies across the industry.  They also look to what 
their peers are doing as one benchmark for maintaining state-of-the art 
administration of their own plans.  Thus, once a lawsuit targets a particu-
lar approach by one employer, chances are pretty high that the theory 
can be broadly applied to other employers.  

First, established ERISA plaintiffs’ firms have increasingly moved into 
one anothers’ traditional territory.  The defined contribution plan exces-
sive fee action provides perhaps the most abundant illustration of this 
phenomenon; most of the best-known ERISA plaintiffs’ firms are now 
maintaining sets of lawsuits that amount to significant investments of 
time and resources.

Second, maturing case law, high-dollar settlements, and well-devel-
oped case dockets that make plaintiffs’ firm’s work product readily 
accessible have considerably lowered the front-end investment needed 
for new firms to enter the ERISA class action arena.  As a result, more 
general practice plaintiffs’ firms that have traditionally focused on per-
sonal injury, products liability, and consumer class action litigation have 
begun to mount ERISA class actions.1  They have joined the established 
firms in seeking potential named plaintiffs through social media ads, 
newspapers, and web sites.  

What does this mean for employers that sponsor ERISA plans?  
Obviously, the more ERISA litigation proliferates, the more important it 
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is for plan sponsors and fiduciaries to make sure their plan administra-
tion takes into account the theories that are becoming fodder for class 
actions.  One upside of the uptick in litigation has been that, as courts 
have moved toward consensus on some of the practices plaintiffs have 
challenged, they have provided valuable guidance that plan fiduciaries 
can take into account in plan administration.  Overall, taking steps to 
make sure that fiduciary practices are being regularly reviewed and 
improved upon has never been more important.

The introduction of less ERISA-experienced counsel absolutely 
increases employer risk.  Established plaintiffs’ firms pick and choose 
somewhat predictable targets: those with deep pockets, often with plan 
features that can be readily challenged.  As more players enter the scene, 
though, it is not just the largest companies that are at risk.  Smaller 
employers, along with large employers whose plan profiles are not par-
ticularly complex or unusual, face increasing risk of being targeted in a 
lawsuit.  More contingency-fee lawyers looking for clients and compet-
ing for cases and settlements inevitably means more cases that are filed 
against large, medium, and small employers alike.  

Moreover, inexperienced counsel add unpredictability and, at times, 
expense to litigation defense.  Newcomers to the area may not recognize 
their cases’ weaknesses, precluding reasonable settlements at an early 
litigation stage.  They also may advance arguments that more expe-
rienced counsel would avoid, but which employers still must defend 
against and result in costly research to be performed and briefs to be 
drafted.  For example, these “new” ERISA lawyers may push harder 
in discovery, not recognizing ERISA’s relatively plan-sponsor-friendly 
features that discourage those experienced in the area from pushing 
for broader-than-necessary discovery except in unusual circumstances.  
This can result, at a minimum, in more discovery fights, which quickly 
increase defense costs.      

It would be a mistake to underestimate these new firms as they break 
into ERISA class actions.  Less ERISA-experienced lawyers may lack the 
same background in arcane issues of statutory interpretation that some 
of their ERISA-focused counterparts have, but they bring their own 
strengths and experiences to the table — finding clients, explaining 
issues simply, telling compelling stories, and negotiating settlements.  
Also, many of these “new” ERISA lawyers are creatures of the courtroom 
who will have more trial experience than the ordinary ERISA lawyer.  
All of these traits will serve them well in pursuing ERISA class actions, 
particularly if they can leverage their general litigation skill sets to break 
down complex and sometimes boring fiduciary breach cases into stories 
that attract the interest of the courts.  

Even more importantly, new players in the ERISA litigation space will 
inevitably drive innovation in liability theories.  These new attorneys are 
smart, motivated, and will be working on new theories to propel ERISA 
class actions.  As the field grows, new theories of plan sponsor liability 
will continue to emerge, some of which will eventually succeed in the 
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courts.  This cycle will likely continue. New pioneers will build new 
types of cases and allow others to follow by suing broadly against a 
range of corporate defendants.  In the ERISA litigation space, this cycle 
has driven new lawsuits for decades(first in retiree medical actions, then 
in “stock drop” cases, and more recently through excessive fee claims) 
and shows no signs of slowing down in the foreseeable future.

This increasing risk level for ERISA class actions is no boon to 
employees.  The decision to offer most ERISA benefit plans is largely a 
voluntary one from the employers’ perspective.  Adding cost and risk to 
the decision-making matrix can only reasonably be expected to dimin-
ish employers’ enthusiasm for offering such plans in the first place.  
According to a recent report from the Bureau of Labor Statistics, wages 
and salaries accounted for 68.3 percent of employers’ labor costs, while 
benefit costs accounted for the remaining 31.7 percent.2  Litigation costs, 
and litigation avoidance costs, raise the price of providing benefits to the 
employer without creating an equivalent direct increase in what employ-
ees receive.  That is not to say, of course, that employees do not benefit 
from these lawsuits, but it is far from clear that the benefits to employees 
are anything like proportionate to the costs to employers.

Conclusion

For the moment, at least, it appears that employers should be pre-
pared for the volume of ERISA class action lawsuits to continue to tick 
upward, placing a premium on learning and following best practice for 
day-to-day plan administration and management.

NOTES
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The Seventh Circuit Rejects Extended 
Unpaid Leave as a Reasonable 

Accommodation Under the Americans 
With Disabilities Act

Howard S. Lavin and Elizabeth E. DiMichele

Must an employer permit employees who have exhausted their leave 
under the Family and Medical Leave Act to take additional, long-

term leave as a reasonable accommodation under the Americans With 
Disabilities Act of 1990 (the ADA or the Act)?1  

Virtually every U.S. Court of Appeals that has considered this issue 
has held that a leave of absence may constitute a reasonable accom-
modation under the ADA under appropriate circumstances.2  The U.S. 
Court of Appeals for the Seventh Circuit, however, is the exception, as 
demonstrated by its recent decision in Severson v. Heartland Woodcraft, 
Inc., in which it held that “[a] multimonth leave of absence is beyond the 
scope of a reasonable accommodation under the ADA.”3

Background

The ADA prohibits employment discrimination against qualified indi-
viduals with disabilities.  A “qualified individual,” in turn, is a person 
who, with or without reasonable accommodation, can perform the 
essential functions of the position he or she holds or seeks.  Employers 
must provide “reasonable accommodations to the known physical or 
mental limitations of an otherwise qualified individual with a disability . 
. . unless [the employer] can demonstrate that the accommodation would 
impose an undue hardship on the operation of [its] business. . . .”4 To 
carry the plaintiff’s burden of showing that there is a reasonable accom-
modation that would permit him or her to perform the essential func-
tion of the position, a plaintiff generally must show that the proposed 
accommodation (i) would permit the employee to perform the essential 
functions of the job and (ii) is feasible under the circumstances.5 
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A frequent issue that arises under the ADA is whether, if an employee 
is unable to return to work after exhausting any leave otherwise avail-
able, an employer is obligated to grant the employee additional time off 
and, if so, how much additional leave is reasonable.  

The Majority Rule – Brief Extended Leave May Be a 
Legally Required Reasonable Accommodation 

In Echevarria v. Astrazeneca Pharmaceuticals, LP, affirming the 
district court’s grant of summary judgment in favor of the defendant 
employer, the U.S. Court of Appeals for the First Circuit noted that 
“[a]ll agree, a leave of absence or a leave extension can constitute a 
reasonable accommodation under the ADA in some circumstances.”6  
Nevertheless, the First Circuit held, among other things, that where 
plaintiff had already had five months of leave, her request to an exten-
sion of an additional 12 months of leave, was facially unreasonable.7  In 
reaching this conclusion, the First Circuit analyzed precedent from the 
U.S. Courts of Appeals for the Sixth, Seventh, Eighth, Ninth, Tenth, and 
Eleventh Circuits and concluded that consistent with its own precedent 
and that of its sister Circuits, under the circumstances presented in the 
case, the ADA did not require defendant to grant such a request.8  It 
did not, however, foreclose the possibility that such a request may be 
reasonable under a different factual scenario.9

The First Circuit cited extensively to the decision of the U.S. Court 
of Appeals for the Tenth Circuit in Hwang v. Kansas State University, 
authored by current Associate Justice of the U.S. Supreme Court 
Gorsuch.  In affirming the district court’s dismissal of plaintiff’s claims 
that her employer failed to accommodate her disability by refusing to 
grant her leave in addition to the six months of paid leave that she had 
already received, Judge Gorsuch wrote

. . . an employee who isn’t capable of working for so long isn’t an 
employee capable of performing a job’s essential functions – and that 
requiring an employer to keep a job open for so long doesn’t qualify 
as a reasonable accommodation.  After all, reasonable accommoda-
tions – typically things like adding ramps or allowing more flexible 
working hours – are all about enabling employees to work, not to 
not work.10  

Noting that an employee’s need for brief absences does not neces-
sarily prevent an employee from performing the essential functions of 
his or her position, the Hwang Court instructed the difference between 
a leave that permits an employee to perform the essential functions of 
a position and one that prevents the employee from doing so usually 
depends on the essential job duties, “the nature and length of the leave 
sought and the impact on fellow employees.”11 
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Thus, in the majority of the Circuits, an employee may be entitled to 
an extended leave as a reasonable accommodation under the ADA, and 
there is no bright line rule as to the appropriate duration of such leave.  

The Seventh Circuit Decision in Severson v. Heartland 
Woodcraft, Inc.

In Severson, the plaintiff took a 12-week medical leave from his 
position as a fabricator with defendant Heartland Woodcraft, Inc. 
(Heartland), pursuant to the Family and Medical Leave Act (FMLA).  
During the course of his leave, he was treated for back pain, for which 
he ultimately required surgery.  Severson requested a two-month 
extension of his FMLA leave to recover from his surgery, which was 
scheduled to take place on the last day of his leave.  Heartland denied 
his request, and advised Severson that his employment would be ter-
minated upon the expiration of his leave, although he could reapply 
for a position when he was cleared to work.12  Although Severson was 
eventually cleared to work several months later, he did not reapply, but 
instead filed a lawsuit against Heartland, alleging, among other things, 
violation of the ADA for failure to accommodate his disability.  The 
district court granted summary judgment to Heartland, holding that 
Severson’s requested leave extension was not a reasonable accommo-
dation.  Severson appealed.

The Seventh Circuit analyzed the definition of reasonable accom-
modation under the ADA, and the examples provided in the Act, 
concluding that although the list was illustrative, each example, such 
as accessibility, job restructuring, modified work schedules, and reas-
signment, “are all measures that facilitate work.”13  Although allowing 
for the possibility of a short intermittent leave or one of several weeks, 
the Seventh Circuit held that a long-term extended leave did not meet 
that standard.  “Simply put, an extended leave of absence does not give 
a disabled employee the means to work; it excuses his not working.  
Accordingly . . . an inability to do the job’s essential tasks means that 
one is not qualified; it does not mean that the employer must excuse 
the inability.”14

In reaching this conclusion, the Court explicitly rejected the argu-
ment of the Equal Employment Opportunity Commission (EEOC), that 
a long-term medical leave is a reasonable accommodation if the leave is 
“(1) of a definite, time-limited duration, (2) requested in advance, and 
(3) likely to enable the employee to perform the essential job functions 
when he returns.”15  Because the EEOC’s test does not take into consid-
eration the length of the leave, the court opined that it turned the ADA 
into a “medical-leave statute – in effect, an open-ended extension of the 
FMLA.”16  This, the court was not prepared to do.  
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Looking Ahead

The foregoing cases illustrate the challenges faced by many employ-
ers when considering an employee’s request for an extended medical 
leave of absence, particularly outside of the Seventh Circuit.  This situ-
ation is further complicated when state and local laws may be broader 
and impose greater obligations than federal law.  Employers, therefore, 
must carefully consider such requests, taking into account all relevant 
circumstances and all applicable laws.  
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Ian S. Linker

FIFTH CIRCUIT AFFIRMS DECISION DENYING 
ATTORNEYS’ FEES TO INSURER IN ERISA ACTION

A party in a case under the Employee Retirement Income Security Act 
of 1974 (ERISA) may be eligible to recover its attorney’s fees under 29 
U.S.C. § 1132(g)(1) if it achieved “some degree of success on the merits.” 
District courts have broad discretion whether to award fees under ERISA, 
but a recent decision by the U.S. Court of Appeals for the Fifth Circuit 
highlights that even a successful party may not be eligible to recoup 
its attorney’s fees if the court needs to conduct a lengthy inquiry into 
whether the prevailing party achieved some success on the merits.

The Case

Victory Medical Center Houston, LP, and other health care providers, 
sued various insurance companies, including CareFirst of Maryland, Inc. The 
plaintiffs claimed they had provided treatment to patients who had health 
insurance coverage provided by the defendant insurers, but that the insurers 
had denied their claims for payment or had “unilaterally reduced the amount 
of payment to an unacceptable and unsustainable level,” in violation of 
ERISA, the Federal Employees Health Benefits Act (FEHBA), and state law.

The U.S. District Court for the Northern District of Texas granted the 
defendants’ motions to dismiss and dismissed all of the plaintiffs’ claims, 
except for their claims for statutory penalties for failing to provide infor-
mation upon request as required under ERISA. The plaintiffs agreed to 
dismiss this claim against the defendants if they withdrew a discovery-
related motion they had filed. The defendants agreed and withdrew their 
motion; thus, the plaintiffs dismissed the remaining claim.

The defendants then asked the district court to award them attorney’s 
fees under 29 U.S.C. § 1132(g)(1). The plaintiffs opposed the request.

From the Courts

Ian S. Linker is a partner in Rivkin Radler LLP’s Insurance Coverage Practice 
Group. Prior to joining Rivkin Radler, Mr. Linker worked as in-house counsel for 
MetLife’s litigation department, where he acquired significant appellate expe-
rience and a nationwide expertise in ERISA-benefits litigation. In that role, Mr. 
Linker managed ERISA litigation matters, counseled clients, and trained and 
supervised attorneys handling ERISA litigation. Mr. Linker also led MetLife’s 
appellate practice group. Mr. Linker can be reached at ian.linker@rivkin.com.



Employee Relations Law Journal 93 Vol. 44, No. 1, Summer 2018

From the Courts

The district court denied the motion. The court stated that “based on 
the arduous procedural history of this action,” it could not “fairly call the 
outcome of the litigation some success on the merits without conducting 
a lengthy inquiry” into whether the defendants’ success was not based 
on a “purely procedural victory.” The court further explained that even 
if the defendants were eligible for attorney’s fees, such an award was 
not appropriate in this case because the defendants had not satisfied the 
five-factor test established by the Fifth Circuit in Iron Workers Local No. 
272 v. Bowen, 624 F.2d 1255 (5th Cir. 1980). 

CareFirst appealed to the Fifth Circuit.

The Law

A party seeking attorney’s fees under ERISA must show that it 
achieved “some degree of success on the merits” before a court will con-
sider whether it is appropriate to award attorney’s fees. A party satisfies 
this requirement if the court can fairly call the outcome of the litigation 
“some success on the merits” without conducting a lengthy inquiry into 
the question of whether its success occurred on a central issue or was 
otherwise substantial.

Once a court determines a party is eligible for a fee award, the court 
then should consider whether it is appropriate to award fees. When 
determining whether to award attorney’s fees under ERISA, a court in 
the Fifth Circuit should consider the five Bowen factors:

(1) The degree of the opposing parties’ culpability or bad faith; 

(2) The ability of the opposing parties to satisfy an award of attor-
ney’s fees; 

(3) Whether an award of attorney’s fees against the oppos-
ing parties would deter other persons acting under similar 
circumstances; 

(4) Whether the parties requesting attorney’s fees sought to ben-
efit all participants and beneficiaries of an ERISA plan or to 
resolve a significant legal question regarding ERISA itself; and 

(5) The relative merits of the parties’ positions.

Even though a court’s decision to apply these factors, like the decision 
whether to award fees at all, is discretionary, in that district courts may 
make fee determinations without considering the Bowen factors, courts 
typically apply them.
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The Fifth Circuit’s Decision

In affirming the district court, the Fifth Circuit determined that the 
district court had not abused its discretion.

The court recognized that the district court had determined that the 
“arduous procedural history” of the case prevented it from determin-
ing that the defendants had achieved success on the merits. The court 
added that the district court’s reasoning, however, had not ended with 
this threshold determination. 

Instead, the court observed, the district court reasoned that, even if 
the defendant was eligible for fees, a fee award was not warranted in 
the case. Indeed, the district court explained that there was no evidence 
that the plaintiff had acted in bad faith and that, in any event, the other 
Bowen factors did not support a fee award to the defendants.

The Fifth Circuit concluded that, given the district court’s analysis of 
the statutory requirements as well as the Bowen factors, the district court 
had not abused its discretion in declining to award attorney’s fees. 

The case is Victory Medical Center Houston, L.P. v. CareFirst of 
Maryland, Inc., No. 15-10053 (5th Cir. Jan. 2, 2018).

DISTRICT COURT FINDS RATIONAL SUPPORT IN 
THE RECORD AND UPHOLDS A CLAIMS FIDUCIARY’S 
DETERMINATION THAT PLAINTIFF WAS NOT DISABLED 
UNDER ERISA-GOVERNED LTD PLAN

Under the Employee Retirement Income Security Act of 1974 (ERISA), 
courts review a fiduciary’s benefit determination de novo unless the ERISA-
governed benefit plan grants the fiduciary discretionary authority, in which 
case the court applies the deferential arbitrary and capricious standard of 
review. In a recent decision by the U.S. District Court for the Northern 
District of Indiana, the court upheld a fiduciary’s adverse benefit deter-
mination applying the abuse of discretion standard, notwithstanding the 
court’s statements that it disagreed with the determination.  But after rec-
ognizing that there was rational support in the record for both the benefit 
determination and the plaintiff’s claim for benefits, the court upheld the 
determination.   

The Case

The plaintiff in the case last worked on January 2, 2008 as a software 
engineer manager for Oracle USA and stopped working due to fatigue 
and severe chronic migraine headaches.

The plaintiff applied for and received short term disability ben-
efits under the plan. In early March 2014, the plaintiff filed a claim 
for long term disability benefits under the plan. The defendant claim 
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administrator denied the claim. The plaintiff administratively appealed 
and the defendant upheld its initial determination. 

 The plaintiff then sued the plan’s claim administrator, and the par-
ties moved for summary judgment.  

The Law

Under ERISA, a plaintiff may bring a lawsuit to recover benefits under 
an ERISA-governed employee benefit plan. Courts review an adverse 
benefit determination de novo unless the plan grants the plan’s claim 
administrator discretionary authority to determine eligibility for plan 
benefits and construe the terms of the plan. 

Courts will apply the deferential arbitrary and capricious standard 
of review when a plan grants discretion and typically will uphold an 
adverse benefit determination if there is “rational support” or substantial 
evidence in the record to support the determination.

The District Court’s Decision

Because the plan granted discretion to the defendant, the district 
court applied the arbitrary and capricious standard of review and 
granted summary judgment in the defendant’s favor.

Under the plan, to receive long term disability benefits the plaintiff 
had to demonstrate (among other things) that he had been unable to 
perform the material duties of his regular occupation due to sickness or 
injury from January 2, 2008 and for 24 months thereafter. 

The district court recognized that throughout the administrative pro-
cess the defendant acknowledged the plaintiff’s history of migraine 
headaches and fatigue. Nevertheless, in the initial determination and in 
its determination on the plaintiff’s appeal, the defendant concluded that 
those conditions had not rendered the plaintiff unable to “perform the 
material duties of [his] regular occupation,” as required under the plan. 
The defendant determined that the plaintiff had “retained the ability to 
perform the material duties of [his] regular occupation” as of January 2, 
2008 and, accordingly, was not totally disabled under the plan.

The district court noted that the plaintiff had submitted evidence from 
three treating physicians, all of whom had treated the plaintiff well after 
he stopped working, and all of whom opined that the plaintiff was dis-
abled during a time when they were not the plaintiff’s treating physician. 
Nevertheless, the district court opined that the plaintiff had provided “sub-
stantial medical evidence” in support of his claim that he had disabling 
chronic fatigue syndrome. Although there was medical evidence to the 
contrary, the district court said that it was “inclined to believe that the 
greater weight of the evidence” supported the plaintiff’s disability claim. 

The district court held, however, that the defendant’s determination 
also had “rational support in the record”; thus, under the arbitrary and 
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capricious standard, the court upheld the defendant’s determination. 
Accordingly, the court was constrained to find in the defendant’s favor 
even though in the court’s view a preponderance of the evidence sup-
ported a finding of disability. The court “reluctantly affirm[ed] the plan’s 
decision under the arbitrary and capricious standard.” The court con-
cluded, “[R]eaching a decision amid ... conflicting medical evidence is 
a question of judgment that should be left to [the defendant] under the 
arbitrary-and-capricious standard.” 

The case is Fessenden v. Reliance Standard Life Ins. Co., No. 
3:15CV370-PPS (N.D. Ind. Jan. 17, 2018).

DISTRICT COURT REFUSES TO COMPEL ARBITRATION 
IN ERISA SUIT FOR BREACH OF FIDUCIARY DUTIES

An employee benefit plan governed by the Employee Retirement 
Income Security Act of 1974 (ERISA), like other contracts, may contain 
a provision requiring arbitration of benefit disputes. A federal court 
in Indiana recently refused to compel arbitration because the ERISA-
governed pension plan document containing the arbitration provision 
was not in effect until a year after the plaintiff’s final distribution under 
the plan and other employment-related documents did not require arbi-
tration of an ERISA benefits dispute.

The Case

The plaintiff in this case worked for Charles Schwab & Co., Inc., for 
a number of years. During that time, he participated in the SchwabPlan 
Retirement Savings and Investment Plan, a defined contribution, indi-
vidual account plan sponsored and administered by Charles Schwab that 
was governed by ERISA.

The plan offered various Schwab-managed investment options, 
including the Schwab S&P 500 Index Fund, seven Schwab mutual funds, 
10 Schwab “target date” funds, a Schwab money market fund, and a 
deposit account in the Schwab Bank.

The plaintiff left Schwab and then filed a putative class action ERISA 
lawsuit, alleging that the Schwab-affiliated funds had charged higher 
fees and had performed more poorly than other investment options. 
According to the plaintiff, the Schwab entities had violated their fidu-
ciary duties to the plan in offering these Schwab-affiliated funds without 
“meaningful investigation” into whether they were prudent investments 
and whether there were better options available. The plaintiff brought 
claims under ERISA, 29 U.S.C. § 1132(a)(2), to recover losses to the plan 
resulting from the defendants’ alleged fiduciary breaches and prohibited 
transactions and pursuant to 29 U.S.C. § 1132(a)(3) to recover injunctive 
and other equitable relief.
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The defendants moved to compel arbitration of the plaintiff’s claims. 
They contended that arbitration of the ERISA claims was required under 
the plan document, the “Form U-4” the plaintiff signed as required by 
the rules of the Financial Industry Regulatory Authority (FINRA), and an 
acknowledgment that he signed in connection with his compensation 
agreement. 

The Law

The Federal Arbitration Act (FAA) provides that any agreement 
within its scope “shall be valid, irrevocable, and enforceable, save 
upon such grounds as exist at law or in equity for the revocation of 
any contract.” The FAA represents a liberal federal policy favoring arbi-
tration, notwithstanding any state substantive or procedural policies to 
the contrary. 

Under the FAA, a party to a valid arbitration agreement may petition a 
federal district court “for an order directing that such arbitration proceed 
in the manner provided for in such agreement.” In considering a motion 
to compel arbitration, a court considers “whether a valid arbitration 
agreement exists” and “whether the agreement encompasses the dispute 
at issue.” If both conditions are met, the court generally will enforce the 
agreement to arbitrate.

The District Court’s Decision

After conducting this analysis, the court denied the defendants’ 
motion.

In its decision, the court first rejected the defendants’ argument that 
the plan document bound the plaintiff to arbitrate his claims. The court 
noted that the effective date of the plan document the defendants relied 
upon was over a year after the plaintiff had terminated his participation 
in the plan. And because there was “no authority supporting [the defen-
dants’] contention that a plan document executed after the participant 
has ceased participation in the plan can bind the participant to arbitra-
tion,” the court ruled that it did “not apply to his claims.”

The court also rejected the defendants’ contention that the arbitration 
provision in the Form U-4 encompassed the claims the plaintiff brought 
against the defendants in his lawsuit.

The court pointed out that Form U-4’s arbitration provision stated:

I agree to arbitrate any dispute, claim or controversy that may arise 
between me and my firm, or a customer, or any other person, that 
is required to be arbitrated under the rules, constitutions, or by-laws 
of the [self-regulatory organizations (“SROs”)] indicated in Section 4 
(SRO REGISTRATION).
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According to the court, the Form U-4 did not require arbitration of 
every dispute between the plaintiff and the Schwab defendants, but 
instead required arbitration of disputes that were required to be arbi-
trated under the rules, constitutions, or by-laws of certain SROS. The 
court observed that the provision mentioned “nothing whatsoever” 
about the plan, and said that the defendants had failed to explain ade-
quately why the language of this provision included the plaintiff’s ERISA 
claims against them.

Similarly, the court concluded that the compensation agreement’s 
arbitration provision was limited to claims “arising out of or relating 
to the [plaintiff’s] employment or the termination of employment.” The 
court was not persuaded by the defendants’ contention that the plain-
tiff’s breach of fiduciary duty claims were covered by the compensa-
tion agreement. The court noted that the defendants themselves had 
elsewhere contended that ERISA claims were not ordinarily viewed as 
“work-related legal claims.” 

In any event, the court noted the arbitration provision contained an 
exception for “claims for benefits under any ERISA-governed employee 
benefit plan(s),” which were to be resolved according to the “claims pro-
cedures under such benefit plans.” Accordingly, because the plaintiff’s 
claims did not arise under the compensation agreement but under the 
plan, they were governed by the claims procedures of the plan.

The court concluded that even if the arbitration provisions cited by the 
defendants encompassed the plaintiff’s claims, they could not be enforced. 
The court reasoned that the plaintiff brought his claims pursuant to 29 
U.S.C. §§ 1132(a)(2) and (a)(3) “on behalf of the plan,” and that he could 
not waive rights belonging to the plan, including the right to file suit in 
court. 

The court also noted that the plan document had been executed 
“unilaterally by the plan sponsor, Charles Schwab.” The court said that a 
plan document drafted by fiduciaries – “the very people whose actions 
have been called into question by the lawsuit” – should not prevent plan 
participants and beneficiaries “from vindicating their rights in court.”

The case is Dorman v. Charles Schwab & Co., No. 17-cv-00285-CW 
(N.D. Cal. Jan. 18, 2018).

PLAN’S CLAIM ADMINISTRATOR COULD OFFSET 
PLAINTIFF’S EARNINGS AGAINST HIS DISABILITY 
BENEFITS, SIXTH CIRCUIT DECIDES

In a recent decision, the U.S. Court of Appeals for the Sixth Circuit 
held that the provisions of an employee welfare benefit plan governed 
by the Employee Retirement Income Security Act of 1974 (ERISA) per-
mitted the defendant claim administrator to offset a plan participant’s 
earnings as a political consultant against disability benefits payable to 
him under the plan. 
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The Case

The plaintiff was an attorney at a law firm that established and main-
tained a long-term disability income plan governed by ERISA. The plan 
offered both total and partial disability benefits to eligible participants.

The plaintiff was diagnosed with Parkinson’s disease, and he applied 
for total disability benefits. The defendant claim administrator approved 
his application. The plan required the claim administrator to reduce a 
claimant’s disability benefits by any other income benefits the claimant 
received.

As such, the defendant asked the plaintiff if he had any other sources 
of income. The plaintiff reported that he was working as a consultant 
for a political campaign. 

Thereafter, the defendant reduced the plaintiff’s monthly benefits to 
reflect those consulting earnings. After the defendant denied the plain-
tiff’s requests to stop offsetting his benefits, the plaintiff filed a putative 
class action lawsuit against the claim administrator. The defendant filed 
a motion to dismiss on the grounds that the clear terms of the plan 
required the claim administrator to reduce the plaintiff’s disability ben-
efits by any other income benefits, including earnings, and because the 
plan granted discretion to the claim administrator, its determination to 
offset the plaintiff’s earnings could not have been an abuse of discretion. 

The U.S. District Court for the Western District of Kentucky agreed 
with the defendant and dismissed the plaintiff’s complaint for failure to 
state a claim. The plaintiff appealed to the Sixth Circuit.

The Law

A court of appeals reviews de novo a district court’s decision on a 
motion to dismiss for failure to state a claim. To survive a motion to 
dismiss, a complaint must contain “sufficient factual matter, accepted as 
true,” to “state a claim to relief that is plausible on its face.”

Because at issue was the defendant’s motion to dismiss, the Sixth 
Circuit had to determine whether the facts the plaintiff alleged in the 
complaint, taken as true, plausibly showed that the claim administrator 
arbitrarily and capriciously interpreted the plan and denied the plaintiff’s 
claim for unreduced benefits. 

The Sixth Circuit’s Decision 

In its decision affirming the district court, the Sixth Circuit explained 
that the claim administrator was required to reduce the amount of monthly 
disability benefits by certain other income benefits under the plan. 

The Sixth Circuit held the plaintiff’s consulting earnings constituted 
“Other Income Benefits” under the plan. In its analysis, the court 
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determined that the first paragraph of the plan’s Other Income Benefits 
section affirmed that “Earnings” should be an offset to benefits under the 
plan:

OTHER INCOME BENEFITS means benefits, awards, settlements 
or Earnings from the following sources. These amounts will be off-
set, in determining the amount of the Insured Employee’s Monthly 
Benefit. Except for Retirement Benefits and Earnings, these amounts 
must result from the same Disability for which a Monthly Benefit is 
payable.

The plan defined Earnings as “pay the Insured Employee earns or 
receives from any occupation or form of employment, as reported for 
federal income tax purposes.” The court held that the plaintiff’s income 
from his political consulting work qualified as Earnings; thus, it consti-
tuted Other Income Benefits under the plan. 

Therefore, the Sixth Circuit concluded, the plan allowed the defen-
dant to consider that income when calculating his monthly benefit, and 
the plaintiff had not alleged that the defendant had acted arbitrarily and 
capriciously by offsetting his consulting earnings when calculating ben-
efits. Indeed, the court stated, that plaintiff “fail[ed] to plausibly allege 
that [the defendant] acted arbitrarily and capriciously because the plain 
language allows [the defendant] to consider his consulting earnings 
when calculating his benefits.”

The case is Barber v. Lincoln National Life Ins. Co., No. 17-5588 (6th 
Cir. Jan. 23, 2018).
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Time to Address Benefits for Alternative 
Work Arrangements?

Lori Welding Jones

On February 6, 2018, the Subcommittee on Primary Health and 
Retirement Security of the U.S. Senate Committee on Health, 

Education, Labor and Pensions held a hearing on “Exploring the ‘Gig 
Economy’ and the Future of Retirement Savings.”  Although the title 
would suggest a focus on gig workers only, some of the testimony 
addressed the retirement security of a broader group of individuals 
engaged in alternative work arrangements, i.e., all workers employed 
other than as common law employees.

Gig Workers and Other Alternative Work Arrangements

Who are gig workers?  Although there is no generally accepted defi-
nition, according to the U.S. Governmental Accounting Office (GAO), a 
gig worker is a self-employed individual providing labor services and 
completing single projects or tasks on demand for pay.1  A common 
example would be Uber or Lyft drivers.  

A variety of terms have been used, somewhat inconsistently, to 
describe the broader category of individuals engaged in alternative work 
arrangements (which group includes, but is not limited to, gig workers).  
For example, a report issued by the Brookings Institute has referred 
to “independent workers” as the grey area between employees and 
independent contractors.2  In contrast, legislation introduced in the U.S. 
Congress in May 2017 by Senator Mark Warner and Representative Suzan 
DelBene described independent workers as including independent 
contractors, and temporary, self-employed, and contingent workers.3  
Other commonly used terms for individuals engaged in alternative work 
arrangements include “nonstandard workers,” “contingent workers” and 
“self-employed workers.”

Regardless of the terminology, it is clear that retirement security for 
individuals engaged in alternative work arrangements is a topic of con-
cern for economists and politicians.  Likely this is because this category 
of workers is the fastest growing segment of the United States workforce.  
According to a study by economists Lawrence Katz and Alan Krueger, 

New Benefits
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the percentage of individuals providing services via an alternative work 
arrangement in the United States rose from 10.70 percent in February 
2005 to 15.90 percent in late 2015.4  Katz and Krueger also concluded 
that 94 percent of the net job growth in the United States during this 
time period was attributable to the independent workforce.5  

These workers are not faring well economically.  A 2015 GAO report 
concluded that contingent workers earn about 47.90 percent less annu-
ally than standard workers and are two-thirds less likely to have a 
work-provided retirement plan.6  Scholarly articles have noted the lack 
of financial security for these workers.7 Now even the mainstream press 
is beginning to highlight concerns with respect to the unavailability of 
benefits for workers in alternative work arrangements.8  

February 6, 2018 Hearing

The Subcommittee on Primary Health and Retirement Security has 
jurisdiction over a wide range of issues including private retirement 
plans.  The first witness to testify before the Subcommittee on February 
6, 2018 was Camille Olson, an attorney with Seyfarth Shaw LLP, who tes-
tified on behalf of the U.S. Chamber of Commerce.  Ms. Olson empha-
sized the importance of supporting the “entrepreneurial spirit of the gig 
economy” and suggested that the general approach should be the cre-
ation of opportunities for gig workers to save within the “existing private 
voluntary system.9  Ms. Olsen further suggested that the issue of retire-
ment security for gig workers could best be addressed via programs that:

• increase the availability and access to education regarding 
existing retirement vehicles (e.g., Keoghs and IRAs);

• allow companies employing gig workers to (i) provide benefit 
information, (ii) assist with the administration of direct deposit 
of gig worker contributions into retirement vehicles, and (iii) 
make company contributions to retirement vehicles on behalf 
of gig workers, all without jeopardizing the legal status of 
their business models (i.e., without being characterized as 
“employers”);

• promote the development of portable retirement products and 
services that allow for contributions from multiple organiza-
tions and workers; and

• provide monetary incentives to save for retirement.10

The second witness before the Subcommittee was Vikki Nunn, a CPA, 
small business owner and consultant to small business owners.  Ms. 
Nunn’s recommendations were as follows:
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• improve education with respect to solo 401(k) plans and sim-
plify the documentation and process for adopting such plans;

• raise the catch-up limitation for solo 401(k) plans and/or 
remove the catch-up limitation for Roth contributions to solo 
401(k) plans;

• eliminate the top heavy rules for small plans; and 

• encourage the availability and use of Roth retirement options.11

The third witness before the Subcommittee was Troy Tisue, President 
of TAG Resources, LLC.  Mr. Tisue suggested that Congress make retire-
ment savings plans available to the contingent workforce though an 
open multiple employer retirement plan (Open MEP).12  Mr. Tisue 
suggested two ways for structuring an Open MEP.  First, a company 
contracting with contingent workers could sponsor the plan for its 
contingent workers.  Each contingent worker would be treated as a co-
sponsor of the Open MEP.  A second alternative would be to have an 
independent organization establish the Open MEP and contract with 
contingent workers to make contributions to the Open MEP on their 
behalf.  Mr. Tisue noted that the following legislative changes that would 
be necessary for the development of Open MEPs:

• delete the current requirement that only employers with a 
“common interest” can participate in the same MEP; and

• protect contracting companies and contingent workers from 
liability for acts and omissions of other contracting companies 
and contingent workers that participate in the Open MEP.

The final witness to testify before the Subcommittee was Monique 
Morrissey, an economist from the Economic Policy Institute, a nonprofit, 
nonpartisan think tank created in 1986 to ensure that the needs of 
low and middle income workers were considered in economic policy 
discussions.  Ms. Morrissey addressed how nonstandard work affects 
retirement security.  She defined the term “nonstandard workforce” as 
including part-time workers, on-call workers, temporary workers, and 
contingent workers.13  Ms. Morrissey noted the following:

• nonstandard workers are more likely to face financial insecu-
rity, including retirement insecurity; and

• although Social Security should compensate for their lower 
income, nonstandard workers are more likely to be paid 
“under the table” or to underreport their income, thereby 
reducing Social Security benefits.
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Ms. Morrissey expressed concern that reliance on a voluntary system 
would do too little to address the issue of retirement security for non-
standard workers.  She listed the following alternative courses of action 
that should be considered to address the retirement income security of 
nonstandard workers:

• expand Social Security via increased contributions by workers 
and employing entities;

• address tax avoidance by nonstandard workers; and

• expand the Earned Income Tax Credit.

As the testimony from the Subcommittee hearing illustrates, the solu-
tions for the issue of retirement security for individuals under alterna-
tive work arrangements depend, in large part, on a person’s vantage 
point.  The U.S. Chamber of Commerce views the issue from the point 
of view of the entity contracting with the independent worker.  On the 
other hand, an economist views the issue of retirement security for the 
alternate workforce from the standpoint of the overall cost to individu-
als and society.

Gig Workers in the U.K.

It is interesting to note that this issue is not particular to the United States.  
On April 24, 2017, the Work and Pensions Committee of the House of 
Commons of the United Kingdom issued a report titled “Self-Employment 
and the Gig Economy.  The report notes that 15 percent of all workers in 
the United Kingdom are now self-employed.14  Because welfare benefits 
in the United Kingdom are based, in large part, on a contributory system, 
the issues with respect to the alternative work force are different than the 
United States.  In 2016, the New State Pension was adopted in the United 
Kingdom that removed many of the differences in entitlement to pension 
benefits between employees and self-employed individuals.  However, the 
level of national insurance contributions required of self-employed work-
ers was not equal to that of employees.  As a result, the national insurance 
contributions of employees are, to some extent, being used to subsidize 
the benefits of self-employed workers.  One of the recommendations of 
the report is a plan for equalizing the national insurance contributions 
made by employees and self-employed workers.15 

Conclusion

Although the proposed solutions differ, all those testifying before the 
Subcommittee on Primary Health and Retirement Security on February 6, 
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2018 acknowledged that the retirement security of workers in alternative 
work arrangements needs to be addressed.  

It is clear that the United States workforce has changed significantly 
in the last two decades and that the issues described in this article can-
not be ignored.  As Congress crafts long-term solutions for these issues, 
it may be that companies that reduced employee benefit costs in the 
short run via outsourcing and the use of independent workers will have 
merely traded one set of costs for another.
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